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LEX CORONATORIA: 


OR, THE 


Office and Duty of Gen 


Is THREE PARTS. 


WHEREIN 


The THEORY of the Orr1cs is diſtinctly 
laid down; and the PRACTICE 
Illuſtrated, by a full CoLLECTION of 
PRECEDENTS, formed upon the 
THEORY, *' 


To which is prefixed an INTRODUCTION, 
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giving ſome Account of the Antient State 


and Dignity of the Office. 


Uſeful for all CoxpoRATTONSs, PrEcincTs, and 
LiBERTIEs, who have their ſeparate CoRONERS; 
and all Perſons Practiſing, or Concerned in the 
Crown Law. 
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EFORE my Election into the Of- 
fice of one of the Coroners for the 
County of Middleſex, (which was in Ja- 
nuary, 17 54, ) and when I at firſt pro- 
_ myſelf a Candidate for the Vacancy ; 
reſolved to endeavour fully to inſtruct my- 
ſelf in the Nature and Duty of the Charge; 
and what confirmed me in the Reſolution, 
was the generous and diſtinguiſhed Counte- 
nance, ſhewn at the Time of my Election, 
by a full Appearance of the County, againſt 
two other powerful Candidates, one of whom 
hath ſince been elected a Co-officer, 


- As the County therefore in ſome Meaſure 
became a Pledge for my future good Beha- 
viour; it became my Care in Return, to 
uſe all due Diligence and Means, that the 


implied Recogniſance might not be for- 
feited. 
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For this Purpoſe I ſchemed to myſelf a 
Method of Inquiry for Inſtruction; and up- 
on Requeſt, I was indulged with a Peruſal 
of ſome of the Office-Papers of my imme- 
diate Predeceſſor; but they afforded me no 
Hints. 


When I applied to my old Acquaintance, 
= King, Eſq; who with Reputation, had 
een about twenty-five Years in the then 
united Office of Coroner for London and 
Middleſex ; I received no other Light, than 
meer practical Precedent, which was freely 
communicated, as formed by himſelf, from 
the Inſtructions he had received from his 
immediate and worthy Predeceſſor, George 
Rivers, Eſq; who had been about forty- 


five Years Coroner, as well for London as 
Middleſex. 


I alſo made Application to ſome Country 
Coroners; but after all my Endeavours, I 
could only diſcover, that the Duty was not 
diſcharged with a becoming Care and Dili- 
gence ; and that the Practice of the Office 


was too frequently deputed, and the Office 
itſelf in Deſpiſe. 


Thus ſituated, I found myſelf under the 
Neceſſity of making a cloſer Application, 
2 and 
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and of doing ſomething for myſelf; and the 
Reſult of my Labour are the following 
Notes; which are now ſubmitted to public 
Candour. 


My own View herein, I confeſs, was not 
originally for the Public ; but when, from a 
diſagreeable Obſervation, and ſome commu- 
nicated Papers, I diſcovered a prevailing Ir- 
regularity, and not only a general Neglizence 
and inuniform Practice, but alſo the Foot- 
ſteps of a ſcheming pes fallendi, and undue 
Behaviour in the Exerciſe of the Office, 
to a Degree even affecting the Officer in 
Point of Character; it was then I firſt con- 
cluded, to put into ſome Method, and com- 
municate what I had collected. 


My Intention is to recommend what I 
conceive to be a warranted Doctrine; and 
to lay down a Theory, or preceptive In- 


ſtruction, heretofore altogether wanting; and 


from thence to deduce a general uniform 


Practice; thereby, in ſome Meaſure, to re- 


move that Cenſure under which the Office 
at preſent labours, | 


It is doubtleſs of abſolute Neceſſity for 
the Officer to have ſome Knowlege in the 
Nature and Theory of his Duty, previous 
to the Practice of it; as the Practice, with- 
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out the Theory, is but a partial and im per- 
fect Uſe, leading rather into Error and Con- 

fuſion, than a due and juſt diſcharge of the 
Care; Error begets Error; and it is certainly 
owing to a defective, unintelligible Practice, 
that the Office is now ſo meanly and con- 
temptibly looked upon; and that its antient 
State and Dignity is now loſt, by Inatten- 
tion or Miſconduct. 


And though in the Courſe of the Work 
it will appear, that ſome of our guondam 
Predeceſſors, in too, too many Inſtances, 
gave a Looſe to corrupt Will; and to have 
denied the Reins of Action to the prudent 
Conduct and Diſcretion of an upright Heart, 
the © virtutis amor, and have been there- 
fore juſtly cenſured ; by which © bone me- 
© mnoriæ hath been erazed from the Marble 
of Remembrance; yet the Inſtances confirm 
the Juſtice, and ſhew what they ought to 
have been; and are proper Remembrances 
and Cautions againſt all voluntary Miſdeeds 
in ourſelves; and ſhould encourage us to an 
honeſt Zeal and ſteddy Behaviour in our 
Duty, which will aſſuredly lead and conduct 

us to a good Name, far more preferable than 
Riches: This no caſual Indiſcretion will ſtain; 
no fender Suſpicion hurt; and though Judg- 
ment may err, the Agent Mind will be Fl 
ways relievable, and the Credit of the Office, 
from 
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from the good Attempts and upright Car- 
riage of the Officer, in ſome Degree be 


reſtored. 


Qui conſulta patriim, qui leges juraque ſervat, 
was a ſententious Anſwer tor bonus gſt 
uis? It was like Horace's comprehenſive 
Genius, and like one who lived in the Au- 
guſtan golden Age, when the Roman Learn- 
ing and Wiſdom were at the Summit, 


But as one ſcabbed Sheep may infect the 
whole Flock, which may reaſonably become 
ſuſpected, by the Appearance of a Hotted 
Companion; ſo it is equally certain, that if 
the Officer's Virtue once ſtagger, it is moſt 
aſſuredly loſt ; and the © Ves fallend once 
countenanced, will always endeavour to 
hoodwink its Views, and by artfully affo- 
ciating, inſinuate a taint, and affect the whole 
Body; by which Means the well meaning 
Mind will partake of the Blemiſh, and lie 
under an equal Suſpicion and Diſrepute: In 
ſhort, © ſum bonus & frugi is the Officer's 
beſt Shield; and the © mens conſcia recti“ 
the inward Satisfaction, his ſure Comfort. 


My Brethren may now perceive I write 
with ſome Freedom, and may pofiibly ſur- 
miſe a Suſpicion.— Be that as it may; Facts 
are ſtubborn Things; it is the gauled Horſe 
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that winces ; and let the ſtricken Deer go 
weep. When the Phy fician is called in with 
a curative Intention, the Preſcription muſt 
contain ſome Purgatives, and I think I can- 
not ſay leſs ; ** plaudite” will ever attend due 
Merit; and © in pretio eſſe” ſhould be the 
Proſpect of us all: If the following © pri- 
te nitiæ, therefore, or firſt Eſſay, can any 
ways help to ſubdue the fallend? ſpes, 
the laudible Practice will confirm it; the 
falſe Colour from Neceflity will weaken and 
diſappear; the Agent's Purpoſe will be ſerved; 
and the feeble Virtue, by a public Applauſe, 


will be ſtrengthened and encouraged. See 
Theory, ch. xviii. 


I think I have peruſed all the printed de- 
tached Pieces and Treatiſes on the Subject; 


and own I have made no Uſe of any of 
them, 


They have indeed given us ſome ſhort 
Inſtructions for a Practice; but do contain 
very inſatisfactory and looſe Ideas and Con- 
ceptions of the Coroner's proper Qualifica- 
tions, and of what he ought to know pre- 
vious to the Uſe of his Precedent. 


I paſs no other Cenſure upon any ; but 
the Well I have drawn from, will appear to 


be of another Spring; the Waters whereof 
I hope 
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I hope will not be diſturbed by any Con- 


fuſion of my own; as I have at all Times 


endeavoured to collect and give the full Senſe 
of the Author. 


The Reader herein is not to expect a com- 
pleat or regular Digeſt, or Syſtem, either of 
the Officer or his Office; that, at this Time 
of Day, will be a non oper pretium; — 
what I had collected for private Uſe, was 
originally in an immethodical Manner a meer 
te rudis indigeſtaque moles,” and intended only 
as Hints for a general Doctrine and Inſtruc- 
tion, in the Execution of the Office, accord- 
ing to the preſent State of it ; without any 
View to the Preſs, or any firſt Deſign of 
dabbling or engaging in its early Power or 
Dignity ; yet my Brethren, however, in the 
ſucceeding Introduction, will find ſomewhat 
of that alſo, as an Inſtance of the Difference 
between * ſumus” and © fuimus.“ 


To enforce what I have before ſuggeſted, 
to wit, the Neceſſity of acquiring ſome re- 
gular ſettled Rule to go by, and ſome Know- 
lege in the Theory and firſt Principles, 
whereby to ſupport a due Practice; let the 
Officer himſelf but conſider, — that though 
he ſhould not now enquire of any other 
Felony, than the Death of a Man, and that 
upon View of the Body; yet, (excluſive of 


other 
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other adventitious Accidents, to which hu- 
man Nature is liable, and which alſo require 
the Officer's Skill to co-operate with his 
Practice) this Felony, as the Fact may ariſe 
or turn out, is diviſible into different Species, 
and the Crimes will be differently to be con- 
ſidered, and will have different Conſequences 
and Effects, and all to be cleared by the 
right forming of the Inquiſition ; as I have 
endeavouied fully to ſhew in the Intro- 
duction to the Prafice, which need not be 


here repeated, 


A Coroner's Jury, indeed, (who are to 
give their Verdi& according to their own 
Judgment and Underſtanding of the Caſe) 
may lay the Officer under the Suſpicion of 
his Superiors, upon Account of the Verdict; 
yet if the Inqueſt require the Coroner's 
Judgment upon the Evidence, it is his Duty 
to give it; and it is all he ought to give; 
without any Directions, Threats, or Me- 
naces ; and that, by a modeſt, unbiaſſed Ex- 
planation and Diſtinction, as the Subject Mat- 
ter may require; ſtill to be founded upon his 
Knowlege in the Theory ; as the Theory it- 
ſelf will confirm, 


Their Verdict indeed he ought to take, 
and whatever may be the Coroner s ſeparate 


Judgment, the ſure Relief is in the Wiſdom 
7 of 
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of the ſuperior Juriſdiction; which at all 
Times will ſet all right, without cenſuring 
the Error, where it appears to be only in 
Judgment. 


The following Sheets I have divided into 
three Parts. 


In the „ir I have attempted the Theory 
or Knowlege of the criminal Branch. 


In the ſecond, the Theory or Knowlege 
of the practical Branch. 


And in the 7h:rd I have endeavoured to 
give a full Mode and Method of Praclice. 


In the criminal Pranch, are firſt treated 
of thoſe Crimes under the Coroner's Inquiry, 
which are of the greater Degrec ; then of 
thoſe which are of the %%, Degree, with 
their reſpective Relatives, Conſequences, and 
Effects; together with ſome other Matters 
alſo, not wholly independent on, nor yet 
ſolely applicable to, any ſingle Crime ; but 
occaſionally relative to each, ſuch as F light, 
Forfeiture, Infancy, Coverture, &c. 


The ſecond Part treats of what I cail' the 
Theoretico-praftical Branch, both judicial 
and miniſterial; but abſtracted from the 

| Precedent ; 
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Precedent; and doth contain a Theoty of 
what I hope may conduce to an effectual re- 
putable Practice ; concluding with ſome 
» Perils and Cautions, not unneceſſary to th 
had in Remembrance. 


And in the third Part, the Officer will 
find what I propoſe and ſubmit, as a regular 
and uniform Mode or Method of Practice, 
confirmed by the Theory ; with a full Col- 
lection of Precedents in the ſeveral Branches 
of the Office, formed upon the Theory. 


All which is offered as a general and full 


Doctrine for the Coroner's proper Conduct, 


in the Exerciſe and Practice of his Duty, 
as a public Officer. 


And after addrefling myſelf to the Public, 
in Favour of a patient Reading ; a generous 
Reflection; and a candid judgment; I am 
now to aſſure the Reader, I have not wilfully 
miſtaken, or corrupted, any fingle Author 1 
have quoted; or propoſed any thing which 
I think Authority will not ſupport ; this 
Authority will appear to be principally that of 
the great C. J. Hale, that © mull; ſecundus” 
of his Time, that juſtly and ſuper-eminently 
diſtinguiſhed Lawyer and Divine; whole 
religious Principles as a Chriſtian, and Mo- 

deration 
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deration in Judgment as a nn will ever 
be reſpected and revered. 


As to that Part of the Work, which, I 
fear, will too readily appear to be © de pro- 
e prio,' I own myſelf a preſſing fo. to 
have it weighed and conſidered without Pre- 
judice ; as it is ſubmiſſively offered, without 
Arrogance, 


And though I have Courage enough to 
diſregard the carping Momus, whoſe only 
& ratio” is © fic volo; yet I ſhall eſteem the 
generous amending Hand, and aiways have 
him in Remembrance, even as the Friend 
Solomon ſpeaks of, who loveth at all Times, Pro 
te and ſticketh cloſer than a Brother.” 


& Poſtulans etiam, ut 1 | any ſuper fluum, vel Bratt. 


« perperam, poſitum in opere invenerit, 
te zllud corrigat & emendet, vel conn wentibus | 
e oculis pertranſeat.” 
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. MONGST all the Viciflitudes and 
Changes, through which this King- 
dom hath paſſed, from the dark Times of 
the Britons, to the coming in of the Nor- 
mans; moſt eligible, I think, was the State 
and Condition of thoſe Times, when the 
Comites, or provincial Lords, held their Ge- 
motes, or provincial Synods and Aſſemblies, 
in their ſeveral limited Juriſdictions; and 
diſtributed Juſtice to the People in their 
County Courts in civil Caſes, and in their 
Tourns in criminal, 


Theſe Gemotes or Aſſemblies of the Saxons 
(for of that Time I ſpeak) had extenſive 
Power, and were of the ſuperior Degree, and 
before the Earls diſmiſſed themſelves of the 
Ward or Cuſtody of their Counties or Pro- 
vinces, were held at different Times in the 

Year, 
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Year, to wit, monthly for civil Suits, and 
twice in the Year for criminal. They had 
alſo other Aſſemblies, to wit, their Hundred 
and Burghmote Courts, but they were ſubor- 
dinate. : 

In the Tourn (called the Scyre-gemote, or 
Conventus Provincialis) the Gerefa or 1 0 
pofitus exerciſed a kind of ** jus regale 
Caſes © contra pacem,” and inquired * 
and puniſhed, or regulated the Miſdeeds of 
Offenders; and diſtributed Juſtice according 
to the Laws of the Land then in Force. 


This the Saxon Laws confirm; and indeed 
theſe ſeparate Juriſdictions ſeem then to have 
been the chief and ordinary Courts of Juſ- 
tice in the Kingdom; and in ſubſequent Times 
diſtinguiſhed by the general Appellation of 
Curia Baronum. See Milt. inter L. L. Ed- 

wardi & FEdgari, and 2 Inft. 69, &c. 


And though we cannot now trace, or 
with any Certainty give, the firſt Riſe, yet 
it ſeems to be of Saxon Tn/titutton ; and moſt 
certain it is, this extenſive Privilege of hear- 
ing and determining Tome civil and criminal 
Pleas, did originally flow from the Crown, 
and had Commencement by royal Grant or 
Indulgence ; by which the King in Eaſe of 
his ſupreme Juriſdiction * coram u ſemetipſo et 

„ con- 
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e concilio” (or the Wytena-Gemote) in Part 
delegated the royal juſticiary Power, even of 
Life and Member, to particular Subjects; 
and which in Proceſs of Time, by Ujege 
(for I ſpeak not of parliamentary Palatinates) 

ained a ſettled Eſtabliſhment, though in- 
properly, as Fleta, lib. 1. c. 16, terms it, 
« Fx libertate tamen in curid beroniim, ex 
« antiqud regiim fermiſſione, vel conceſſione 
e uſitatd, permittuntur termmari, fed impro- 
« prie; eo quod vite & membra hominum ad 
&« tuiticnem, vel ad panam fi deliquerint, in 
c foteſtate regum ſunt.” But Fleta wrote 
long after Mag. Ch. c. 17. and at a Time 
when the great Power of the Barons be- 
an to weaken and ſubſide, and the Kings 
<A to reſume their juſt Prerogative and 
new model the Courts; though the Princi- 
pality of Durtam, by Preſcription, hath ſtill 
a Branch of this antient and powerful Juriſ- 
diction remanning, 


In theſe Days a Means of Union alſo pre- 


vailed, and was a Law throughout the King- 


dom, to wit, the Friburgh, or Uſage cf 
Franc-Pledges ;—a Conſtitution excellent in 
its Kind, faith Hoſe, whereby every Man in 
the Kingdom was obliged to be in ſome 
te Decenna or other; or under the Pledge 
of his Parent, Maſter,” or Superior, * 1 de 
t manupeſiu,” fo as at all Times to be forth- 

Vol. I, a coming 


| 
| 


2 = - * 
— — >. 
— —ꝛ—ͤͤ·Ü Oy —— 


— — 
G _ OY o 


[ xviü ] 


coming when required; it was indeed a Con- 
ſtitution, which united all, in every Coun- 
ty, Hundred and Tithing, in ſuch a Band 
or Tye of Confeceracy and ſtrict Friendſhip, 
as at all Times to aid and aſſiſt, and be an- 
ſwerable for, each other. Vide Wilk. 78. 
de fidejuſſoribus. 201. de Friborgis, etiam 
Gloſs. voce Centuria. Spelm. voce Friburgb, 
2 Inſt. 73. and 2 Hale, P. C. 75. who alſo 
tells us the Uſage is only obſolete but not 
aboliſhed. 


In thoſe Days, and for ſome After- times, 
the Sheriffs and Coroners, under the Mag- 
nates or Comites, were the ordinary, if not the 
only Magiſtrates or Conſervators of the Peace 
in the County; and were ſeverally elected 
e paribus, by the Milites,“ or Freeholders, 
in full County Court, by Writ, occaſionally 


directed to each other; their Antiquity there- 


fore ſeems to be at leaſt coeval; notwithſtand- 
ing what Bacon on Government, pa. 66. ſu 

poſeth to the contrary. Vide Spelm. voce 
Vicecomes. Lamb. Eirenarch. 16. Mirr. c. 1. 


8. 3. 4 Izſt. 176. 2 Inſt. ſur Weſt. 1. c. 10. 
& Art. ſuper Chartas, c. 8. 


The Sheriff indeed, in Proceſs of Time, 
became more conſiderable; and had new 
Powers ſuperadded to his antient; by which 
Means he became the more immediate Officer 


of 
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, of the Crown; which by Degrees removed 
4 the public Choice, and gave Riſe to a pre- 
l rogative Appointment; either by hereditary 
's Grants of the Office, or temporary Nomina- 
4 tion of the Officer; and at laſt produced 
ö that Law now ſubſiſting, by which this | 
1 County Officer is annually nominated in the | 
. Court of Exchequer ; the County of Meſtmore- | 
2 land only excepted, of which the Office is | 
t ſtill hereditary. | 


But the Coroner having no additional Power 
fuperadded to his antient, his Office ſtill con- 
tinues elective, and the Officer to this Day re- 
mainsthe only Officer in England, thatI know 
of, who © virtute eleftionts” is eſtabliſhed a 
Magiſtrate and Conſervator of the Peace in 
his County; a Privilege ſtill remaining, and 
which he hath till a Right to practiſe in- 
dependent of the meer official Part of his 
Duty. 


The Name of the Officer is from the | 
Nature of the Office, as antiently holding | 
Conuſance of ſome Pleas of the Crown; t 
he is known in many States and Kingdoms | 

| 


| abroad, as well as in England, Scotland, and 
IC, Ireland; and he is mentioned in K. Athel- 
fan's tranſlated, though indeed ſuppoſititious, 
Charter to Beverly, in Dugd. 1ſt Mon. 1 * 
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In the Laws of Nic. 1. and in Blount 
voce Furca, from Wilkins, 337. in a judg- 
ment of the fame Reign, he is called Coro- 
narius, (the firſt Time I meet with the Word) 
but by Mag. Ch. and the ſubſequent Stat. and 
Law Books, Coronator” or © Cufios pla- 
* citorum Corone.” Vide Mad. Ex. 320.(r) 


etiam 380. (e). where, in the Reign of 


Hen. 2. he was called Servieus Regis. 


It is amongſt theſe Laws of Ric. 1. that 
for the firſt Time (ſo far as my little Read- 
ing hath ſerved) this Officer is called“ C= 
e tos placitorum Corona ;—tor thereby © tres 
« milites & unus clericus“ were to be elected 
in every County Cuftodes placitorum Co- 
* ron; a Diſtinction ſtill continuing in 
all Writs by which the Sheriff is directed 
to call in the Coroner; and the Sheriff's juſ- 
ticiary Power in his County was then taken 
from him. Vide Wilb. 337. Col. 1, and 346. 
Col. 2. 


This ſeems to be the firſt and only In- 
ſtance of adding a Clerk to the lay Gents in 


this Office; and notwithſtanding the Prohi- 


bition, it ſhould ſeem, that the Sheriff till 
continued to exerciſe his juſticiary Power in 
his County, and that ſeparate from the Co- 
roner; for it was one of the Articles re- 


quired by the Barons and aſſented to by King 
John, 


/ / OW 


Jobn, as the Baſis for "his Mag. Charta, 


quod nullus vicecomes ſo intromittat, de pla- 


« citis ad coronam” pertinentibus, fine corona- 
« foribus, though his Mag. Ch. itſelf is a 
eneral Prohibition, and the Foundation for 
that of his Son's, c. 17. Vide Wilk. 357. 
col. 1. 


In the Scotch Laws, and in the Stat. 34. 
H. 8. 26. he is called Crowner;z and fo is 
the vulgar Country Appellation at this Day. 


This Office of Coroner is of ſo great An- 
tiquity, faith the well read Judge Dadridge, z nut. 
that its Commencement is not known; he176: 
ſeems at leaſt coëV al with the Sheriff, or the 
antient Writs for the Election of Sheriff z Ioft. 
could never have been directed to the Co- 75 
roners; and we have no reaſon to doubt 
what occurs in the “ hiſtorical View of the 
« Court of Exchequer,” commonly aſcribed 
to the late deep read Feudiſt the L. C. B. 
Gilbert | whoſe genuine Works it is Pity were 
not permitted to the Preſs whole and entire ; 
whereby to heal a fatal Stab given to his 
Memory, by Impreſſions of ſpurious and 
imperfect Scraps of particular Pieces now 
generally aſcribed to him, ] that the Coroner 
was choſe out of the Pares comttatiis; Mien 
of the chiefeſt Rank in the County; who Bacon 66. 
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in the Sheriff's Tourn recorded all Pleas of 
the Crown, all Inquiſitions of Felo de ſe,” 
and Perſons coming to an untimely End, 
and Outlawries; and who were likewiſe in 
the Nature of Controulers to the Sheriff, 
keeping Record of the Fines and Amercia- 
ments in the Sheriff's Court. 


And the ſome Feudiſt, in his Treatiſe of 
the Court of Common Pleas, faith that in an- 
tient Time the Tourn was the Sheriff's cri- 
minal Court, held before him and the Co- 
roner, as the fitteſt in the County to preſide 
with him. 


Hence a cena Dignity.—But the Coro- 
ner was always the Judge, and occaſionally 
pronounced the Judgment or Outlawry ; 
and hence therefore a ſuperior Power, which 
in the Caſe of an Outlawry, ſtill remains in 


him, and can be legally pronounced by no 
other Officer. 


And K. Edi. 1. Anno Regni 330. was fo 
careful of the public Juſtice, that the Suf- 
ficiency of the Coroners in Scotland appears 
to be one of the Articles contained in his 
Ordinance for the Settlement of the Go- 
vernment of that Kingdom. Vide Prynne's 
Ed. 1. pa. 1055. Ryl. Pl. Parl. 50 ;. 


It 
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It is certain the Dignity of the Office was 
originally great, and the Power extenſive, as 
having a ſole and ſeparate Juriſdiction in 
Pleas of the Crown, as well © contra pacem,” 
in Caſe of Appeals, as contra coronam” in 
Caſe of Indictments; andi it was one of the 
antient * capitula coronæ, to enquire * de 
« wvicecomitibus & aliis balivis domini regis, 
ce qui tenuerunt placita coronæ, & qui con- 
ce venire faciunt hundreda, ſeu wapentakia, 
e pro inquiſitionibus faciendis de morte homi- 
*& nis, vel aliis placitis corona, &c.“ Bratt, 
1165. and this Fleta, l. 1. c. 20. F. 27. ex- 
plains to be © de bizs qui placita corone e. 
* nuerunt prœter coronatores, vel juſtitiarios.” 
Vide Selden on Hengh. 136, Sc. and the 
Stat. of Mag. Ch. c. 17. was the firſt Stat. 


(for that of King John varies, and is not re- 


ceived as ſuch) which did prohibit his hold- 
ing, or tryigg and determining Pleas of the 
Crown; and though by the Stat. Weſt. 1. 

c. 10. the Sheriffs are to have Counter- rolls, 
yet the Coroner is ſole Judge of the Cauſe, 
and a Certiorari to remove an Inquiry, Out- 
lawry, Cc. directed to the Sheriff alone, is 
not ſufficient to remove the Record, as he is 
not Judge; but the Writ is well directed, 
if to the Coroner alone, or if jointly to the 


Sheriff and Coroner. Vide 2 Inf. 176. 


2 Hale, P. C. 67. 206. 2 Hawk. P. C. 299. 


2 4 I. 


| 
| 
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It ſhould ſeem from what hath been al- 
ready ſaid, and from the Stat. of Merten, 
made 20 Hen, 3. cap. 3. which joins * lis 
© legalibus militibus,” to © cuſtodibus placi- 
ce torum corona, and by 2 Inſt. 176. that 
this Officer was rea/ly to be a Knight; and 
what helps to confirm it, is Jeff, 1. c. 10. 
which expreſsly ſpeaks it. 


But Sir E. Cote in the ſame Place tells us 
(and all have ſince followed him therein, ) 
that ſome ſay the Word was put into the 
Stat. to the End the Officer might have ſuf- 
ficient in the County. 


Vet, under Favour, I think this Suggeſtion 
is playing the Wanton with the Wiſdom of 
Parliament, and that the Statute only con- 
firmed former Practice; and that the then 
Meaning of the Law was rather of the De- 
grec required, than meerly to be confidered 
with a View to a Sufficiency in the County; 
though Uſe and Experience have ſince, from 
Neceſſity, given ſome Conntenance to the 
Conjecture. 


The Matter therefore I think requires 


ſome Conſideration, and my Thoughts I 
ſhall ſubmit in a few Words. 


At 
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At the Time of making of this Saf. of 
Weſt. 1. c. 10. and long before, even at the 
Common Law, and fince confirmed by the 
Stat, 1. Ed. 2. c. 1.“ de militibus; every 
one of full Age, and having an intire Knight's 
Fee, or 20/. fer Annum Iſſues, was com- 
pelable to take the Degree of Knighthood, 
« par faire ſervice al Roy & al realme in 
te courſe de juſtice,” as it is ſaid in Hartford's 
Caſe, 7. H. 6. 14. Vide 2 Rol. A. 167. 
168. 


From this Prerogative Power aroſe in thoſe 
Times, a conſiderable Part of the Crown 
Revenue; and theſe when knighted were 
the legales milites,” the © milites babentes 
5 ferram, Knights by Tenure, or Free- 
holders, in Contra. diſtinction to milites non 
« habentes terram,” Knights in Chivalry or 
honorary Knights, and to the antient Burgh- 
ers, or Sokemen, who held by the Plough, 
and were Non-freeholders, incompelable to 
take the Degree of Knighthood. Vide 
Wilk. 348. col. 2. Bro. exigent. 2. 26. H. 8. 


It is in general to be obſerved, that in 
theſe early Days, all or moſt public Officers 
under the Degree of Barons were ©* milites;” 
and that the Juſtices itinerant always deli- 


yered it in Charge at the Eyre, to inquire 
" de 


| 
* 
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& Je valectis, i. e: of the Sons and Heirs 
of Frecholders, of Age and Sufficiency for 
Knightood. [Vide Seld. Tit. Hon. 831.] 
and in the Glouceſter- ter, MS. 15. E. 1. 
(12 Years after the Strat. of Weſim. 1. c. 10.) 
under the Head © de valefis;” it was pre- 
ſented by the Jary, that © Richardus de 
© Bachyingden habet integrum feodum mi- 
&« lites, & eft plene atatis, & nondum eff 
e miles, ideo ipſe in Miſericordia; and in 
the Fine Roll of the ſame Iter, this Miſeri- 
cordia was ſet at C. Sol. equal to the Relief 
paid for a Knight's Fee. 


O. Ent. But they might plead it off, or be re- 
Mzyn, deemed or reſpited, by commuting at a li- 
Ea. 2. quidated Sum, and it was one of the antient 
2 Rel. © capitula coronæ, to inquire, ** de viceco- 
168. Re- *© mitibus, & aliis balivis domini Regis, qui 
gilter, Or. © cperunt redemptionem de valectis, integrum 

te feodum militis habentibus, & plenæ tatis 

et exiſtentibus, ut non fierent milites.” Vide 


Britt. 35 Bract. 117. Fleta, lib. 1. c. 20. 
$. 94. 


Theſe were the Knights, or Freeholders, 
whom we read of in our old Books and 
Acts of Parliament, who were uſed in Trials 
of Cauſes, and Returns of Jurors in Writs 
of Right. Vide 39. E. 3. 2. 7. H. 4. 20. 
and Whithck's learned Reading, MS. _ 
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In Glanvilk's Time (adi. tempore Henrici) 
when this Law was more ſtrictly obſerved, 
and therefore a leſs Defect of Knights, all 
Writs directed to the Sheriff commanded 
him to ſummon XII «< Mililes, or “ e- 
“ gales Milites,—or © diſcretos Milites,” — 
and ſometimes “ hiberos homines;” and alſo 
&« liberos & legalis bomines ; and this Obſerv- 
ance was in Bracton's, Briton's, and Fleta's 
Time, and, as I conceive, can be no other- 
wiſe underſtood, than of Knights by Te- 
nure, or of qualified Freeholders compelable 
to be Knights, but who had purchaſed Re- 
demption, or Reſpite of the Degree, which 
at length came into general Uſe, and by 
Degrees this fair Flower of the Crown 
withered, which in pais occaſioned a Defect 
of Knights for the public Service; and 
others, to wit, the compounding Freebolders, 
were from Neceſſity to ſupply the Want 
« milites non inveniantur, as Bratt. 1160. 
tell us, which at laſt blotted out the Word 
© ilites in Writs (except in ſome few In- 
ſtances, as in the Writ deventre inſpictendo, 
Sc. which continue to this Day) and eſta- 
bliſhed that of © /beros & legales homines,” 
as the Writs now run ; and hence this De- 


fect of Knights proved virtually a Repeal of | 


the antient Conſtitution ; and probably was 
a Reaſon, why, in the Statute 28 Ed. 3. c. 6: 
the Coroners are directed to be elected of lau- 
Jul and fit Perſons, inſtead of Knights; and 

the 
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the Regiſter is ſtill incontroulable, if we 
conſider the Time of the Praftice of elect- 
ing the Coroner © de diſcretioribus militibus,” 
and of removing him * quia non miles,” and 
limit it to the Time intermediate between 
the Stat. V. 1. c. 10. and 28. E. 3. c. 6. 
ſince which laſt Stat. the Objection ceaſed, 
and the Word Knights was omitted in the 
Writs of Election. 


It is therefore, I conceive, from this ap- 
parent Defe& of Knights, and this Diſuſe 
of the then prerogative Power, that Sir E. 
Coke, from a preſumptive Inference, tells us, 
from F. N. B. that the Word Knights was 
put into the Statute, to the End only that 


the Officer. might have ſufficient in the 


County. 


It is certain this antient regal Right of 
compelling qualified Freeholders to become 
Knights, was never till the laſt Century ab- 
ſolutely aboliſhed, viz. until the Stat. 17. 
Car. 1, c. 20. in whoſe Time it was at- 
tempted to be revived, and which Attempt 
became one of the great Grievances of that 
Reign. But to return, 


As the Sheriff in his Tourn, by the com- 
mon Law, might inquire with the Coroner, 


of all Felonies, ther than of the Death of 
Man ; 


ME I HOY anne 
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Man; ſo the Coroner alone could inquire of 
no Felony, but of the Death of Man, and 
that * ſuper viſum corporis. 4 Inſt. 271. 
2 Hale, P. C. 88. 


But this was not all his Power, for as Co- 
roner he may at this Day cauſe Felons to be 
apprehended, though he can take no Inqui- 
ſition concerning any but the Death of Man, 
and ſome ſpecial Incidents relating thereto. 


2 Hale, 57. 65. 88. 2 Hauk. P. C. 33. Salk. 
347. 


They have alſo Power to attach Man- 
ſlayers by their Warrants, not only after In- 
quiſition, whereby they are found guilty; 


but they may make out Warrants for appre- 


hending thoſe Perſons who are not, or can- 
not be preſented before them; ſuch as thoſe 
who were preſent and not Guilty; nay, alſo 
of Burglars and Robbers, and yet they can 
take no Inquiſition touching them. Mirr. 
c. 1. §. 13. 2 Hale, 107. Vide Brit. 6. 


And, this, ſaith Hale, appears evidently by 
the Stet. Weſt. 1. c. 9. and 4: Ed. 1. de 
* coronatoribus,” and with this agrees the 
common Uſage at this Day, for Coroners to 


take Manſlayers, before their Inquiſition be 


taken ; for many Times the Inqueſt is long 
in their: Inquiry, and the Offender may 
| eſcape, 


Na. 
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eſcape, if he ſtay till the Inquiſition or Ver- 
dict be taken or delivered up. 


Further, it is to be obſerved, that a meer 
rivate Perſon, if preſent when a Murder or 
. be committed, doth not uſe 
his beſt Endeavours to apprehend the Ma- 
lefactors, he is liable to Fine and Impriſon- 
ment. Vide 1. Hale, 448. 8. Ed. 2. Cor. 
395. vide etiam 1 Hale, 588. 589. 595. 596. 
what even private Perſons may do and juſti- 
fy, in order to prevent Miſchief, or ſecure a 
Felon; from whence it may ſeem reaſonable 
to conclude, that what ſeems incumbent upon 
a mere private Perſon, is 2 /orttor?” incum- 
bent upon a public Officer, who as Conſer- 
vator of the Peace at common Law, ſeems 
ſtill to have this antient Power continuing in 


him. Vide 2 Hawk. P. C. 50. 52. 


Indeed the Coroner's Power is not now 
equal to what it hath been; nor is the Cauſe 
in ſome Caſes ſtill ſubſiſting. 


The caſual Revenue of the Crown in an- 
tient Times ( inter alia) aroſe from Fines 
and Amerciaments ſet in criminal and civil 
Proceedings; the latter of which were to 
be affeered by the Coroners of the County, 
(as indifferent Perſons elected by the County) 
according to the Proportion of the Vex- 

4 ation, 
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ation. Vide F. N. B. in the Writ © de mo- 
« geratd Miſericordia,” and (as all Amer- 
ciaments were) according to Glanv. lib. q. 
c. 11. “per juramentum legalium hominũm de 
c vjcineto, which when affeered, were 
eſtreated into the Exchequer. And the Fines 
and Amerciaments in the Tourn (in which 
the Coroners preſided, and thereof had 
Counter- rolls) being the Fines and Amercia- 
ments in criminal Proceedings, were to be 
returned at the Eyre of the Juſtices ; and 
from the Eyre were tranſmitted into the 
Exchequer : But Statutes afterwards giving 
Coſis to Defendants, in civil Caſes, and the 
Inſtitution of Juſtices of the Peace giving 
ſpeedier Redreſs in criminal, —theſe Fines 
and Miſericordias at. laſt totally ceaſed ; tho 
the Names do till continue in Pleadings ; 
and thus this original Confidence in the Co- 
roners alſo ceaſed. Gilb, Exch. c. 5. 8. 
Mag. Ch. c. 14. 1 Lord Raym. 380. per Holt, 
C. J. Britt. 53 *, 


Although the Coroner's Power of Inquiry 
was very antient, yet the antient Form or 
Mode of his Inqueſt is not, as I can find, 


any where, publickly or directly, given us, 


other than by Implication. 


As in the Laws of the Confeſſor, we are 
told * | quiſpiam murdratus alicubi reperie- 
« batur, 
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* gatur, querebatur apud villam, interfedor 
« z/hus;” this ſeems to intend, and to be 


underſtood of, an Inquiry to be made by the 


Coroner and his Inqueſt of Neighbours, 
e ſuper ſacramentum, and according to the 
Law of the Time, though the Office or Of- 
ficer be not named, and we have no Evi- 
dence to ſhew, that any other Officer could 


inquires Vide Wilh. 199. c. 15. 


So in the Laws of the Conqueror, © de 
ce rerum inventione, the © fkendatur tribus 
t partibus vicineti, (three Villes) ut teſtimo- 
cc mum habeant de inventione,” ſeems to in- 
tend the Coroner's Inqueſt ; and the Pledges 
to be given, and the Year and Day to be 
allowed, © ad rectum in curid exbibiturum,” 
alludes only to the Tourn, wherein the Co- 


roner was © cojudex,” and brought in the 


Rolls of his Findings. Vide Wilk. 220. 


Ne 7. See hereafter, F. 42. touching Trea- 


ſure Trove, which was always inquired of 
the Coroner, and no Authority that I 


know of hath yet appeared, to prove that 
the Inquiry was at any Time made by any 


other Officer. 


So in the Laws of Hen. 1. apud Wilk. 
much is ſaid © de homicidio, &c.“ yet the Of- 
ficer is not once named, though plainly im- 
plied ; for all Homicides, from antient Time, 

| were 


Li! 


were by the Coroners to be inquired of, and 


that flatim & fine mord, as Brad. 121 


writes, and with whom agrees Britt. Fleta, 
and the Mirr. and no other juriſdiction was 
open to do it, unleſs of a fuperior Degree, 
and actually fitting at the Time of the Ho- 
micide; and in Wiz. 281, Col. 1. the Co- 
roner and his Inqueſt are plainly intended by 
« prapofito & vicinis, and the taking up of 
the Body licentid juſtitiæ ſeems to intend 
the Coroner's Warrant, or other Officer hays 
ing coronatorial Power, 


Outlawry is as antient a Branch of Prac- 
tice as any we have in the Law; and yet I 
know of no Judgment which hath at any 
Time thwarted or oppoſed the preſent Prac- 
tice, in the pronouncing of the Outlawry, 
and in the Form and entering up of the Judg- 
ment, which Was, and ſtill is, © per judicium 
© coronatorum,” in Preference to all other 
Officers whatſoever, not being Coroners. 


So in Abjuration, none could abjure but 
before the Coroner; ſee hereafter, F. 37. and 
ſo long ſince as in 32. Hey. 3. in the G/ous 
cefter Iter, MS. in the Cafe of an Abjura- 
ration, © coram baitvo abbatis de Cyrenceſtria 
* fine Coronatore,” there was for that Rea- 


ſon an Entry of zdeo ad judicium de balivo. 
VoI. I. b 882 
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See Fleta, lib. 1. Ed. ult. pa. 60. Simile: Se 
in the Caſe of an Approver. 2 Hale, 229. 
From 


Na. The Coroners were, as they ftill are, the firſt 
upon the Roll of the Nomina Villarum, and Officers in 
the ſevera Counties, and heretofore attendant at the 
Eyre of the Juſtices, as they now are occaſionally up- 
on the Juſtices of Aſſize in their Circuits. 


At the opening of the Eyre, after the Sheriff had 
made his Returns, the firſt Entry was uſually with an 
iti fuerunt coronatores, pro corpore comitatus, & re- 
& ſpondent de tempore fur, & quilibet corum per ſuum 
„ rotu/um, ſeparatim per ſe, &c.” which was to deliver 
in their Rolls of Buſineſs done fince the laſt Eyre. Vide 
Brit. 9b. 


If in the intervening Time, any of the Coroners 
died, the Rolls were to be accounted for, by the Heirs 
or Executors of the Deceaſed, at the ſucceeding ter ; 
that is to ſay, the Heirs were firſt called upon to give 
in the Rolls, which they did, if they had them ;— 
if they had them not, but could prove the Executors 
had them, and could name the Executors, the Heirs 
were yet kept in Cuſtody, till the next Morning, with 
Directions, in the mean time, to apply to, and demand 
them of the Executors, with which if the Executors 
complied, the Heirs were acquit ; but if the Executors 
had them, and refuſed to mply, the Sheriff was then 
directed to ſeize the Lands, c. and take the Body of 
the Executors, and to have their Bodies in Court. This 
was fe/tiinum remedium;” and the firſt Inſtance we 
have of a Dilatory, to wit, a Writ, or Certiorari, to 
the Executors of a Coroner, is 43 Af. pl. 40. about 30 
Years after the Ceſſation of Juſtices in Eyre, and the 
Introduction of the annual Circuit of the Judges, Vide 

Bre. 
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From what hath been already ſaid, may 
be conceived ſome Idea of the Antiquity, 
; antient 


Bro. Certiorari, pl. 9. Indifment 23. 2. Hawk. P. C. 
290. F. 42. 


And ſuch of them who did appear and had not their 
Rolls in Court, were to be committed without Main- 
prize, as were alſo the Heirs of ſuch of the deceaſed 
Coroners as appeared, but could not tell in whoſe Hands 
the Rolls were; and their Lands were ordered to be 
ſeized, Sc. 


In the ſame Manner it was to be done with the Guat- 
dian of an Infant Heir, who could not prove the Exe- 
cutors had them. 


But if it happened the Sheriff did return a Coronet 
dead without Heir, and that he had no Lands, Oc. 
(which argues the Coroners then were Milites, or Free- 
holders, or ought ſo to have been} or if he had Lands 
in Right of his Wife; the County then who had choſe 
him, by Election at their Peril, were to be charged to 
anſwer for his Doings and his Rolls. See Ch. XV. 
§. 26. 27. 


When the Coroner's and Sheriff's Rolls were deli- 
vered in, the Uſage was to put them into Bags, and 
ſeal the Bags with the Seal of the Chief Juſtice ; which 
done, the Bags were delivered back to the Officers re- 


| 2 with Orders for them to be from Day to 
* 


forthcoming during the Eyre. Vide Brit. 9. 


Fle. FA I. c. 19. 


Na. The Buſineſs of theſe Iters (which continued in 
Practice till about 12. E. 3.) was principally to hear and 


determine upon, the vetera & nova placita coranæ.“ 
b 2 The 
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antient Power and high Dignity of this Of- 
ficer ; and that at the Common Law he was 
© cuſtos placitorum corona,” and had the Cuſ- 


tody of the Rolls of Pleas of the Crown; 


and that before Mag. Ch. c. 17. he held Co- 


nuſance thereof, and might proceed therein, 
either to Outlawry, if the Party © zu/ticiari 
& ſe non permittit,” would not ſurrender him- 
ſelf to Juſtice; or to Trial and Judgment, 
where the Criminal. came in and offered 
himſelf © fare jur:,” and abide the Judg- | 
ment of the Court. 


But it was by this Stat. of M. C. c. 17, 
that this juſticiary Power of hearing and de- 
termining upon the Plea, where the Party 
appeared, or in making Execution upon the 
Outlawry, where he did not appear, was firſt 
taken from him; and the Stat. reſtrained his 
Power to the inceptive Part only of his 
ginal Juriſdiction which he had at Common 
Law, to wit, Matters only of Inquiry and Ap- 
peals in particular Caſes. Vide 2 Hale 57. 


The © vetera placita, were thoſe Pleas, which at 
former /ters were left undetermined ; * gue alias fuerunt Wi 
coram fuſtitiariis & non ter minata. | 


And thoſe called the Nova Placila, were thoſe Wh 
Pleas,*** gum tempore pacts emercerunt, Ci. e. in the Time 
„intermediate between the /ters) paſiguam juſticiari iſ 
e ultimo intineravere,” Vide Bradt, lib, 3. de Corana, 


Ca. I. and 2, [4 
What 


thoſe 
Time 
art 
orendi, 


Vhat! 
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What this reſtricted Juriſdiction was, 
may be gathered from Bracton, (121, Cc.) 
who wrote ;—was a Judge ;—and died; in 
the Reign of the Law-Giver, and is the 
Fountain- Head of this Knowlege; for Heng- 
ham, and Briton, and Fleta, who followed 
him, and the ſeveral Summes or Traftates— 
cadit Afſiza—de Baſtardid de Corond—cum 
fit neceſſarium—judicium eſſontorum—fet aſ- 
/aver ; of which about a Third only appears 
printed at the End of Fleta, and that im- 
perfectly too;—and that excellent Relict of 
Antiquity intituled Brevia Placitata, explain- 
ing and confirming the Regiſter and the Doc- 
trine of the antient Practice; are only as 
Rivulets iſſuing from the Fullneſs of his 
Spring; and the early Ters, the authentic 
Evidence, (except ſome few abridged by 
Fitz.) are not publickly communicated; they 
are inter arcana imperii“ locked up in pro- 
per Offices, but principally in the Court of 
Exchequer, where the Records or. Eſtreats 
were feverally returned © in Bagis, and 
where (allowing for the Confuſion of for- 
mer Times) they moſtly now remain; and 
are the undoubted Evidence of Determi- 
nations upon the anizquae & nova placita 
© coronc. 


Yet notwithſtanding this Defect of Evi- 
dence, Bracton, with me, is in fingular 
b 3 Eiteem: 
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Eſteem : I ſpeak not of him as of the Ci- 
vilian, but as of the great Common Lawyer 
of his Time, and as fuch indeed he ap- 
pears the liberally-flowing-Fountain, from 
See Holt Whence ariſe many of the Rules and Axioms 
Fondneſs at this Day leading in Law; and more eſpe- 
pe mo cially in criminal Caſes ; wherein he ſpeaks 
914. — the Language and Spirit of our moſt antient 
917-919. Records and Judgments, and himſelf gives 
us many ; which, though not now wholly 
to be reſorted to, his Integrity as a Re- 
porter was never yet“ in dubio, that I 


know of. 


In ſhort, I look upon him as the Littleton 
of his Time, if I may ſo ſay; and whoever 
conſults thoſe antient written Verities, the 
Records, as Selden uſed to call them, and 
makes but the Compariſon, will ſoon be 
convinced the Records and Bracton go 
e functis manibus; and that he is not in- 

ferior to any known antient Author in the 
Law; when he ſpeaks of the Practice; and 
of the Laws and Cuſtoms of the Realm, 
ſubſiſting in his Time; in all which to a 
diligent Searcher he will be found verified 
and ſupported by Records in like Caſes, 
which require no Aid to authenticate; and 
certain it is, that Braclon and the Records 
mutually help to explain each other, 


I afk 
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I aſk Pardon, —but having often quoted 
him him in my Theory, I could not avoid 
this Opportunity of ſaying thus much in 
his Favour, to ſhew I have not quoted him 
meerly for Oſtentation or Ornament ; and 1 
really think ſubſequent ſalutary Laws ſhould 
not diminiſh our Regard to Antiquity, eſpe- 
cialy of that ſort from whence the golden 
Rules and Maxims the Law ſtill endeavours 
to ſupport do principally flow: It is a Sin of 
Ingratitude, like burying the Remembrance 
of our Parents. 


Bracton, as I ſaid before, informs us what 
theſe reſtrained Matters of Inquiry in par- 
ticular Caſes were,—to wit, that it was the 
Coroner's Duty, © fatim & fine mord ¶haſti- 
« vement per Brit. 14 *.] accedere ad occiſos, 
te oulneratos, ſubmerſos, ſubito mortuos, do- 
« morum frattiones, & ad locum ubi theſau- 
te rum dicitur fuiſſe inventum,” and allo in 
Appeals of Felony, Rape, &c. of all which 
he ſpeaks fully and diſtinctly in his third 
Book de Corond. 


The firſt Statute, or what is ſo called, and e = 45 
which as ſuch is generally allowed, ſince / / /'—/_ © 


Mag. Ch. more immediately directory to the 
Coroner, is that of 4. Ed. 1. ſtiled © de 
© officto coronatoris; but in ſome old Books 
and MSS. Tractatus“ only, or “ Summa de 


b 4 * Officio, 


i” 
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& Oficto, &c.” by which, though it thereby 


ſpecifies and limitts the Coroner's Power of 
Inquiry, as to the Particulars therein men- 
tioned, —yet from Bracton it appears theſe 
Particulars were ſeverally inquirable of be- 
fore: The Statute therefore gave no new 
Power, but only confirmed the antient. 


This Siatute is in all the Books of the 
Stat. at large, and in the late Editions with 
a Tranſla ion; I ſhall not therefore give it 
here, but leave it to Reference occaſionally. 


Yet_becauſe the full Effet of it, in a 
conciſe Summary of the Nature of the Office 
and Duty of the Officer, is given us by 
Briton, who lived at the Time, in Manner 
of a Paraphraſe upon the Stat. and as the 
Law then ſtood, and which in a great Mea- 
ſure is ſtill the ſame; it may not, I hope, 
be improper here to inſert what this Author, 
in the King's Name, hath given us upon 
the Subject from Wingate's Edition, Anno 
1640. 


This Author is of conciſe ſententious Ele- 
gance, and though he writes in an uncouth 
antiquated Dialect, yet this Dialect was in 
thoſe Times prevailing; and in it, we have 
many of the anticut Statutes. 


The 
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The Tranſlation J haveattempted, I own, is 
not ſtrictly literal, but in ſome Degree liberal, 
and in a modern Stile ; wherein I have en- 


deavoured to keep up to the Senſe and Spirit 
of the Author in the legal Terms; and for 
further Explanation, have made free to add 


a few Notes and References, which will 
conclude a long, if not a tedious Intro- 
duction. 


a?” 3” OF... 


. I. Our Will is, that in our Pallace þ,;. 
there be a Coroner, to do the Buſineſs of (2 
our Crown, throughout the Verge, and 
a whereſoever we ſhall be, or come in our 
c Realm: And that he with others be aſſigned 
y to aſſay all Weights and Meaſures in our 
r Verge, throughout our Realm, according to 
e our Standards; and that they do not omit to 
— aſſay, by reaſon of any Franchiſe, if the 
Franchiſe be not granted by us or our Pre- 
deceſſors, in Fee Farm or Franc Almoign. 


§. 2. In every County let Coroners be 
elected for the keeping of the Pleas of our 
Peace, according to what is ſet down in the 
Chapter of their Office ; and let them keep 
Record of the Matters which concern the 
ſame, 


§. 3. And we prohibit all our Coroners, (39) 
Juſtices, and others, to whom we have given 
7 Power 


Nu 


Power of Record, that none (except our 

Steward, and our Juſtices of Ireland and of 

Chefter) do ſubſtitute any other in his Place, 

N. evitbout cur Leave, to do any thing of which 

himſelf ought to make Record; and if any 

thing be done by ſuch Subſtitutes, our Will 

is, it be void, and of none Effect; be it even 
of Abjuration or of Outlawry. 


CHAP. I. Of me-. 


309 F. 4. And becauſe our Will is, that Co- 
roners in every County ſhall be the princi 
Conſerrators of our Peace, to record the 
Pleas of our Crown, their Views, Abjura- 


Wei. u. according to what is contained in our Sta- 
2 Inſt. tutes concerning their Election; and that fo 
Kc. = ſoon as they be choſen, our Pleaſure is, 
$. 3. eig that in full County Court, they do take the 
— i. Oath before the Sheriff, that they will law- 
15 fully, and without demanding Reward, make 
their Inqueſts and Inrolments, and do what 
belongs to the Office of Coroner. See The- 


ory, Ch. XV. 


8. 5. Alſo it is our Pleaſure, that fo foon 

as any Felony, or Miſadventure, do happen, 
Infr. f 42. or Treaſure be found unlawfully hid in the 
Earth; or of the Rape of Women; of 
the breaking of our Priton ; of Man dange- 
rouſly 
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rouſly wounded ; or of other Accident hap- 

ing; that the Coroner do immediately, Brad. 
otice, iſſue his Mandate to the She- 32 4. 
the Place where the Ac- Os. Cor. 
ppen, to ſummon the four+ E. 1. 


$. 6. And upon his coming, let him ſwear (+ 
upon the Hay Goſpels, to declare 


Steward, and in the Eyre of our Juſtice ;) 


it is our Pleaſure, that the Jury do inquire, 
though our Writ come not. (A.) 


$. 7- 


(A.) N*. This was agreeable te the antient Practice, 

* fatim & fine mord to inquire ; this alſo is an In- 
ſtance of the Coroner's Power; who in this the judicial 
Branch of his Office, was, and is flill to inquire and 
ed in his Duty, without waiting for the King's 
mmand by his Writ; and the Mirror ubi ſupre gives 
the Reaſon, that Coroners at their Inqueſts, Sheriffs 
at their Torns, Bailiffs at their Views of Franc - pledge, 
Eſcheators and the King's Miniſters of his Forefts, 
have 


No. 


(2) 


Vide 
Weſt. 1. 
c. 10. 

2 Inſt. 
174. &c. 
Mir. c. 1. 


J. 3. S133; 


Fiet. 1. 1. 
C. 18 
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Power of Record, that none (except our 
Steward, and our Juſtices of Ireland and of 
Chefter) do ſubſtitute any other in his Place, 
without our Leave, to do any thing of which 
himſelf ought to make Record; and if any 
thing be done by ſuch Subſtitutes, our Will 
is, it be void, and of none Effect; be it even 
of Abjuration or of Outlawry. 


C H AP. I. Of Coroners. 


F. 4. And becauſe our Will is, that Co- 
roners in every County ſhall be the principal 
Conſervators of our Peace, to record the 
Pleas of our Crown, their Views, Abjura- 
tions and Outlawries ; let them be choſen 
according to what is contained in our Sta- 
tutes concerning their Election; and that fo 
ſoon as they be choſen, our Pleaſure is, 
that in full County Court, they do take the 
Oath before the Sheriff, that they will law- 


fully, and without demanding Reward, make 


their Inqueſts and Inrolments, and do what 
belongs to the Office of Coroner. See The- 
ory, Ch. XV. 


8. 5. Alſo it is our Pleaſure, that fo foon 
as any Felony, or Miſadventure, do happen, 
Iafr. $.42.or Treaſure be found unlawfully hid in the 
Earth; or of the Rape of Women; of 
the breaking of our Priton ; of Man dange- 

rouſly 


[x] 
rouſly wounded ; or of other Accident hap- 


pening ; that the Coroner do immediately, Brad. 


upon Notice, iſſue his Mandate to the She- 


riff, or Bailiff of the Place where the Ac- Of. Cor. 


cident ſhall happen 
next Townſhips, and more if need be, by 
a certain Day, to be and appear before him 
at the ſame Place, by whom he may inquire 
of the Truth of the Caſualty. 


F. 6. And upon his coming, let him ſwear ( 
the Inqueſts upon the Holy Goſpels, to declare 


„to ſummon the four+ Ed. 1. 


the Truth of the Articles which on our Be. ee 


half he ſhall give them in Charge and re-Ch 


quire of them; and in ſuch (and alſo be Mir. 


in the Sheriff's Court, and at the View of 
Franc-pledge, and in the Office of our Eſ- 
cheators, and in our Preſence before our 
Steward, and in the Eyre of our Juſtice ;) 
it is our Pleaſure, that the Jury do inquire, 
though our Writ come not. (A.) 


§. 7. 


(A.) N=. This was agreeable te the antient Practice, 

* fatim & fine mord to inquire; this alſo is an In- 
ſtance of the Coroner's Power; who in this the judicial 
Branch of his Office, was, and is ſtill to inquire and 
— in his 9 without waiting for the King's 
mmand by his Writ; and the Mirror ubi x gives 
the Reaſon, that Coroners at their Inqueſts, Sheriffs 
at their Torns, Bailiffs at their Views of Franc-pledge, 
Eſcheators and the King's Miniſters of his _ 
ave 
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ubi ſupra. 


Bract. 1 
Mir. ubi 


ſupra. 


come 


Lr! | 
| 857 7. Then let the Coronet and the Jurors 
with him take a View of the Body and the 
— Wounds and the Cuts, or if any hath been 
ſtran * or burnt, or by other Violence 
Death; and as ſoon as can be 
after the Vie w, let the Body be interred; and 
if the — do find the Body interred be- 
fore a View be had, let the —— theteef 


make Inrolment; yet nevertheleſs not to 
omit taking up the Body, and cauſe it to be 


| _ viewed. and by the Inqueſt. 


. 8. 1 nat: of thoſe who have dow 


ſummoned and come not to the Coroner's 


Inqueſt, our Will is, they be amercied at the 
coming of our Juſtices at the next Aſſizes 


vile stat. in the County, if ſuch Defaults be found of 


Marl. 
c. 18. 
2 Inſt. 


136. 


Record in the Coroner's Ralls; but neither 
our Coroners nor our bestes; nor our 
Inquirors ſpecially aſſigned; ſhall Ametce 
. for any Default. | 


&. 9. When the Coroner ſhall have a ſuf- 
ficient Number of Men, by whom he may 
ſufficiently make * Inqueſts, let bim 1 in the 


have Power © virtute ffi, to ſummon Perſors to 
attend, which no other Officer hath without the King's 


, Writ; and this is for the Conſervation of the . 


and of the King's Right, and of the public Weal. 
l. 4% Ful, l. 2. c. 3. $12, | 
firſt 
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firſt Place inquire, whether the Killing was 
by Felony, or by Miſadventure. | 


F. 10. If by Felony, whether it was com- 
mitted in or out of the Houſe, ot in a Ta- (9 
vern, or at a Wake or other A ly 3 let Bract: 
it it then be inquired, who were preſent, lar lib. 
both Old and Young, Males and Females ; c. 25. . 2. 
who were Principals, and who acceſſary; 
alſo of the Force and Command, or of 
Conſent, or of the receiving of the Felons N. 
knowingly. | 


FS. 11. And if the Coroners upon the firſt 
Inquiry, ſhall ſuſpe& the Truth to be con- 
cealed, or that it be neceſſary to make fur- 
ther Inquiry, and by others, let his Inquiry 
be often, but in no Point to change or alter 
his Inrolment, upon Account of any Con- 
trariety in the Verdicts. (B.) 


§. 12. 


(8. This Paragraph is darkly expreſſed by Priton, 
and requires ſome Explanation ; though it may be ra- 
ther of Speculation and Curioſity than Uſe. 


The ſeeming Difficulty is how to underſtand the 
Author's Meaning, when he tells us, the further In- 
quiry is to be par autres, whether by other Zurors, 
or by other Evidence. 


From the Conclufion of the Paragraph which directe 
the Coroner in no Point to alter his Record, by _— 
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8. 12. Let the Coroners alſo inquire of 
the Manner of the Killing, with what Wea- 
pon, and of all the Circumſtances ; and let 


the Sheriff immed iately attach thoſe who 


ſhall be charged or indicted by his Inqueſt, 
if they be found; and if they be not-found, 


of any Contrariety in the Verdict; it might © primd 
« facie” be conceived, that the Coroner might ſummon 
other Jurors to inquire, &c. which might cauſe con- 


tradictory Verdifts : But the Fact is not ſo, nor could 


the Coroner ſummon a ſecond Jury ; nor is the Word 
Verdict here made Uſe of to be underſtood of the ulti · 
mate Finding of the Jury, but only of the ſeparate 
Opinion of the ſeveral Villes ſummoned to inquire, 
which often made further Evidence neceſſary, and cauſed 
Adjournments. | 


When the ultimate Finding was to be received, and 
all could not agree, the Villes were then to be ſepa- 
rately examined, and were ſeparately required to give 


their Opinion; and the Judgment of each Ville was 


then ſeparately to be recorded by the Coroner, as the 
6c gifta utriuſque partit, but the compleat Verdict, or 
effective Finding, was to be collected ex diclo majoris 
« partis juratorum, from the Majority of the Jurors 
agreeing one Way; et fandum oft ditto majoris partis 
« juratorum,” was then Record-Reaſoning; and diſ- 
tinctly to ſpecify and record the . dicta utriuſque par- 
« fit, was then the cuſtomary Uſage. 


And this ſeems explained by the Mir. c. 1. F. 13. 
and confirmed by the curious Records communicated 
in the Notes ad 2 Hale, P. C. 297. Vide Brit, 12 v. 


This further Inquiry therefore is to be underſtood as 
by other Evidence; and not by other Jurors, | 


let 


W 
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* 


let the Coroner inquire who they are, who Brad. 


have fled or withdrawn themſelves upon the 
Occaſion; and let the Sheriff thereupon 
ſeize their Lands, into our Hands, and keep 
Poſſeſſion, but without removing any Bailiff 
or other Miniſter, on our Part, until they 
be convict by Judgment, or purged and ac- 
quit of the Felony. | 


8 13. Afterwards let the Coroner like- 
wiſe ſeize all their Chattels into our Hands, 


and by good Inqueſt appraiſe them ; as well 
the Chattels of Villains who have fled and 


Flet. Mir. 8 


u. ſ. 


are ſuſpected, as thoſe of Freemen; and let 


the Seiſure be inrolled in the Coroner's Roll, 
and the Effects be delivered to the Town=- 
ſhip, to be anſwered for to us, in Caſe the 
Party charged ſhall refuſe to take his Trial 
in our Court; or if he ſhall be a Felon at- 


$. 14. Let Inquiry * then be made, 
whether any of the Perſons charged did at 
any Time, by our Writ of Menace , find 
Sureties for the Keeping of our Peace; and 


Na. This antient Power of inquiring into for- 
feited Recogniſances. 


+ N-. The Writ of Menace here, and ** de mini,” 


in the Regiſter, is what we now call the Supplicauit.” 


Vide Lamb, Eiren. 75. F. N. B. 80. 
let 


[5 . 
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let the Names of the Mainpernors, accotd- 
ing to the Finding by the Verdict, be in- 
rolled. g 


$. 15. If there be any who would ap- 

pear and proſecute for the Death, by Appeal 

Brad. of Felony, rather let the Male, of what 
125. Age ſoever, be received before the Female; 


4 — . i. and the next of Blood, before the remote. 


Plet. ſup. F. 16. And if the Appellor will proſecute 


. 25. 2. his Appeal within the Year and Day, let 

Vid. Gilb. him find two ſufficient Pledges, by way of 

12h-10Recogniſance to the Sheriff of the County, 
in whoſe Baliwick the Felony was commit- 
ted, that he will in full County Court pro- 
ſeeute his Appeal according to the Law of 
the Land; and let him be then thereto re- 
ceived ; and let the Coroner afterwards enter 
his Appeal, and the Names of the Pledges. 


& 17. Afterwards let the Sheriff's Bailiff, 
or Serjeant of the County where the Felony 
was committed, be commanded to have the 
Bodies of the Appellees at the next County 
Court, to anſwer to the Plaintiff, 


F. 18. And if many be appealed, to wit, 
ſome of the Fact, and ſome of the Force, 
or as acceſſary to the Fact; to every Appeal 
let two Pledges be entered to proſecute ; and 

| agalnſt 
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gainſt each Perſon let the Appeal be en- 


tered ſeverally. 


8. 19. If the Bailiff at the ſecond County 
Court return, they cannot be found; let it then 
be awarded that the Principals appealed of 
the Fact be ſolemnly E or exacted 
to appear, and take their Trial for the Fe- 
lony whereof they are appealed; and let 
them be ſo exacted, from County Court to 


4 


W! 


© ¶ County Court, until they appear or be out- 
et Wlawed, | 

ff | 

„ . 20. If the Plaintiff make Default at 


any County Court, let the Exigent then re- 
main, till our coming into the Country, or 
of Hin the Eyre of our Juſtices; yet nevertheleſs, 
- Wit the Appellor will renew his Appeal, let 
cr bim find other Pledges to proſecute, and be 
thereto received; if he pray it within the 
Var and the Day. 


FS. 21. Whether the Appellees of the Con- 
ne MWſznt and Acceſſary, do or do not appear, it 


(5) 


ty is our Pleaſure no Exigent be awarded againſt Weſt. i. 


them, or that they be compelled to anſwer; 


14. 


d 


che Plaintiff before Judgment be pronounced Theory, 
it, Nagainſt the Principal, unleſs the Principal be Ch. N. 


e, Noutlawed, and then let the Exigent be 
al Mawarded againſt the Acceſſaries. Vide 
nd Inst. 182. 183. 

it Vor. I. c F. 22. 
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8 22. And when any are outlawed, c- 
ſhall fly, or be ſuſpected, let the Coroner in. 
quire of what Decenna, or Manupaſt, they 
had been, and according to the Finding 
make his Inrolment, and inquire of thei 
Lands and Chattels, whereſoever they be, 
whether in, or out of his Bailiwick or ju- 


riſdiction. 


23. And if they appear before th: 
Principal be outlawed, let them then be de 
livered upon Bail, to appear and anſwer th: 
Plaintiff upon the Outlawry. of the Prin 


cipal. 
Brac, F. 24. "If the Felony be eptnrnlited 2 
Flet. Mir. of the Dwelling-houſe, let the Coroner the: 


67 inquire of the firſt Finder of the Body, and 


attach him or them, as well Women : 
Men, young as old, and deliver them b. 
Pledges, until our coming into the Country, 
or in the Eyre of our Juſtices ; and let th 
Coroner enter - and inroll their Names, an 
the Names of the Pledges. 


N. F. 25. We do alſo forbid and vreſbibite l al 
Coroners, upon Pain of Impriſonment ani 
heavy Ranſom, that they do not take ar) 
Inqueſt of Felony or Miſadventure, or d 
any other Matters belonging to their Office 


- by the Procurement of Friends ; or ſet alice 
a Jure 


J 3 
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a Jaror at the Challenge of either Party; 
or by himſelf, h's Clerk, or others belong- 
ing to him, do take, or ſuffer any thing to 
be taken, for the doing of his Office, (C.) 

or 


(C.) Vide Vt. 1. c.10.and 26. Flea, lil. 1. c. 18. 
Mir. c. 1. F. 3 and 13. 2 1%. 176. 210. 4 Inft. 271. 
Brit. 34 *. Stat. Exeter. 27. lib. Af. 14. & Bro. Fees. . 
And the ſame Law was of the Sheriff, and it was anti- 
tiently Part of his Oath to receive or take nothing of 
any other Man than of the King, by Colour or Means 
of his Office. Forte. de Laud. c. 24. fol. 54 


By the Stat. 77/2. 1. c. 10. it is prohibited, that no 
Coroner do demand or take any thing for the doing of 
his Office, on Pain of grievous _—— to the King; 
and by the 26th Chap. of the ſame Law it is prohibited, 
that no Sheriff, or others of the King's Miniſters (in 
which Word Coronets are included) do take any Re- 
ward, «ther than of the King, for the doing of their Of- 
fice; and ſuperadds to the Pain; for beſides the be- 
ing puniſhed by the Juſtices, before whom the Cauſe 
depended at the Will of the King, i. e. at the Diſcretion 
of the Juſtices; the Officer was to render double Da- 
mages to the Plaintiff, 


Both theſe Laws, faith Co. 2. Inſt. 176. 210. were 
in Affirmance of the common Law, and the Penalties 
only added, 


And the Reaſon he gives is ſtrong and forcible, to 
wit, that by the antient Law of England, none having 
Office concerning the Adminiſtration of Juſtice, ſhould 
take Fee or Reward of any Subject, for the doing of 
his Office, to the End he might be free and at Liberty 
to do Juſtice; and that it was a fundamental Maxim of 
the common Law, ** gud non capiant premium vel mer- 

6 C2 | « cedem 
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or eraſe, alter, or uſe any Fraud in his Rolls; 
or ſuffer it to be done. | 


§. 26. 


Flet.lib.2.** cedem, vel aliguid pro officio ſuo faciendo; ſed tantum 
c. 465. die flodis ſuis d domins rege ſint contenti,” . 


% Dignus eft eperarius mercede, the Labourer is 
worthy of his Hire; and moſt certain it is, that this 
Officer had Office-Fees, or was ſupported by royal 
| Bounty ; but what thoſe Fees were, with which the 
Officer was to be contented, or what the royal Bounty 
| was, I could never inform myſelf ; but it ſhould ſeem 
as if the Fees and Support, or a Part thereof, were to 
Hh come from the Crown, by ſome public Charge upon the 
5 
| County. 


ſt For, Anno 35. Ed. 1. it was one of the Complaints 
| of the Biſhop of Durham in Parliament againſt the 
l King's Cuſtos or,Bailiff, in whoſe Hands the Royalty 
of the Biſhoprick then was; that the Cuſtos had made 
an undue Levy, or Diftreſs, upon the Biſhop's ſeparate 
' Tenants, and not upon the general Epiſcopate, for the 
Support of the Coroners and the King's Sub- bailiffs. 

Ryi. pl. parl. 352. Vide brit. 37 *. 


The firſt known Stat. which gave a pecuniary Fee 
to the Coroner, was that of 3. Hen. 7. c. 1. of 135. 
4 d. as therein is mentioned, and which was lately con- 
firmed to the Coroner by the 25. Geo, 2. c. 29. 


But this given Fee being confined, and directed to be 


| 
taken only of the Goods of the Viurderer, or of the il 
Townſhip for the Eſcape, and not to Accidents by | 
Miſadventure; the Coroners, by a jure proprio Conſtruc- 
tion, did extend it to Accidents by Miſadventure, and 
they then took 13s. 4d. for every Inquiry of that Na- 
ture; which occaſioned the Act of 1. Hen. 8. c. 1, by 

which 


I ln! 


8 26. If the Coroner do find that any Brad. 


one hath come to his Death by Miſadven- 
ture, let him then inquire by what Acci- 
dent, whether by Drowning, or by a Fall, 
or by Killing without other prepenſed Ma- 
lice, or was a Felon of himſelf. 


If the Accident happened by Drowning, 
let it be inquired, whether it was in the Seca, 
or freſh Water, or in a Well, Mote, or 


which it is enacted, that Coroners, in Caſe of Perſons 
ſlain by Miſadventure, are to take nothing for. doing 
their Office, on Pain of 40s. and the Juſtices of Aſſize, 
and Juſtices of the Peace, have Power to hear and deter- 
mine the Offence, Vide V. mb. 105. F. 108. 
log. 


This Prohibition continued until the late Stat. which 
by a Charge upon the County gives a Fee of 205. Cc. 
for every 1 duly taken, which therefore re- 
peals the prohibitory Clauſe in the 1. H. 8. 


Yet Qu. if the Pain or Penalty declared by that Stat. 
be repealed? and if the Juſtices have not ſtill a Power 
of Inquiry ? | 


For if the Coroner at this Day ſhall take any thing 
for the doing of his Office, in the Caſe of a Miſadven - 
ture, over and beſide the preſent parliamentary Re- 
compence, it ſhould ſeem he will not only incur the 
Penalty of the late Act, but alſo forfeit 40s. for every 
Time upon the old Act; and that the Juſtices of Aſſize, 
and alſo of the Peace, have ſtill a Power to hear and 
determine the Offence upon the Stat. 1. Hen. 8. c. 7. 


Sed Qu. 


G3 Ditch; 
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Ditch ; and how the Perſon became drown- 
ed; alſo from what Veſſel he fell; what 
things were in the Veſſel ; to whole Hands 


they came, and of what Value ; and who 
firſt found the Body. 


If the Drowning was in a Well, let it be 
inquired who owned the Well. (D.) 


$. 27. If the Death happen by a Fall, let 
it be inquired, whether it was from a Mill, 
a Horſe, a Houle, or a Tree. 


8 28. If from a Mill, what Things were 
then moving in the Mill? who owned the 
Mill? and the Value of the Utenſils then 
moving; in the fame Manner let it be in- 
quired of Horles, Houles, T roms and Car- 
riages, - 


$. 29. If the Accident happened 1 
Killing [without other prepenſed 2.4 
let it be then inquired, whether it was done 
by Man or Woman, or by a Beaſt or other 
Thing. 


(D.) Ns, The Reaſon of this Finding is given by 
Bradt, Fleta, &c. to wit, becauſe the Owner was to be 
amercied by Preſentment, and be obliged to fill it up. 


$. 30. 
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F. 30. If by Man, whether by himſelf 
[Vide Mir. ub. ſup.) or by another; if by 
another, whether the Miſadventure was oc- 
caſioned by Chance, or from a Neceſſity to 
avoid Death. | | 


8. 31. If the Accident was occaſioned by 
a Beaſt, let the Inquiry be, whether by a 
Dog or other Beaſt, and whether the Beaſt 
was inſtructed or ſet on, or encouraged there- 
to, or not; and by whom; and ſo of all 


the Circumſtances, 


F. 32. Of thoſe drowned out of the Sea 
in our Realm, by falling from a Veſſel, our 
Will is, that the Veſſel, and ſo much of the 
Rigging as can be found | by Verdict, ] be ſeized 
as Deodand, and inrolled by the Coroner, that 
is to ſay, ſo much thereof as ſhall be found 
to be moving to Death; for if a Man ca- 
ſually fall from a Ship under Sail, nothing 
more than the Ship and what is therein 
moving (E.) can be ſaid to be the Cauſe of 
his Death; but the Freight or Merchandize 
lying in the Veſſel, is not thereby a Means 
of his Death: And ſo in the like Caſes. 
Vide Bra#. 122. 136. Flet. & Mir. ub. ſup. 


(E.) To wit, the Sails and Oars of the Ships and 
Boats, as the Mir. ſeems to explain it, “ Sie & Renwes 
Ne, de Bateaux” are ſometimes Deodands, but 


not in the Sea. 
4 1 Hale, 
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1 Hale, P. C. 422. 423. 424. and Vide 
* C. XII. 


8 33. Concerning thoſe drowned in Foun- 
tains and Wells, our Pleaſure is the Inquiry 
be in like Manner as of the others; and that 
the Coroners do let to Mainpriſe the firſt 
Finders, and inrol their Names, and the 


Names of the Pledges. 


8. 34. Of thoſe who ſhall come to their 


(7*) Death by Carriages, Mills, or ſuch like 


Means, let the Coroner make his Inqueſts 
and Inrolments in Manner above ſet forth 


in reſpect to Perſons drowned. 


8. 35. Of every Inqueſt taken on the 
View et the Body of a Perſon felonouſly 
killed, let the Coroner ſummon a Parent of 
the Deceaſed, or more, on the Part of the 
Father or Mother, to appear before him to 
prove Englecheria, [i. e. that the Deceafed 
was of Engliſb Extraction, and not a Fo- 
reigner,j according to the Uſage of the 
Country, and record their Names. | Vide 
Bratt. Fleta, c. 30. Mir. ubi ſupra. Brit. 


15. 20. Stat. 14. Ed. 3. c. 4. Co. caſu Cal- 
vin, 16. 17 


F. 36. It is alſo our Pleaſure that Coro- 
ners do take the Acknowled gments and Con- 


feſſions 


SS ĩͥ 2 28. . AY OO „ 


1 


{ Ivii ] 


feſſions of Felonies committed by Approv- 
ers, in the Preſence of the Sheriff; (for it is 
our Will he be their Controuler in every 
Branch of their Office) and that they do 
jnrol ſuch Confeſſions. [Vide Meſt. 1. c. 10, 
2 Inſt. 174.) And fuch Regard was herein 
had to the Roll of the Coroner, and his 
Teſtimony thereupon, that if an Approver 
diſavow his Appeal and ſuggeſts Dureſs, the 
Juſtices ſhall examine the Coroner, and by 
him and his Record try the Dureſs & fic fuit 
12. E. 3. Fitz. Cor. 118. Bro. Cor. 75. 
12. Aſs. 19. 9. Rep. 31”. 


F. 37. And when any Man ſhall take 
Sanctuary, our Will is, that fo ſoon as the 
Coroner ſhall have Notice thereof, he fend 
his Mandate to the Bailiff of the Place, to 
ſummon the Neighbours and the four next 
Townſhips, by a certain Day to appear be- 
fore him at the Church whereto the Fugi- 
tive ſhall have fled; and 1n their Preſence 
ſhall take the Acknowledgment of the Fe- 
lony ; and if the Fugitive ſhall pray to ab- 
jure our Realm, let the Coroner immedi- 
ately do therein what belongs to his Office; 
but if he ſhall not pray to abjure, let him 
be delivered to the Townſhip, to be kept 
at their Peril. (F.) | 


(F.) N*. This Privilege of Abjuration (which, per 
2 Hale, 231, might be taken by the Coroner, _ 
a ſo- 
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8. 38. If the Coroner be to take an In- 


queſt of Rape, let him diligently inquire of 
| | all 


a ſoreign County) was ſo annexed to the Office of Co- 


Toner, that no other Officer whatever could grant the 
Licence. Bra#. 135. Brit. 21*. 24 b. Het. lib. 1. 
c. 29. Ed. ult. and the Mirr. c. 1. H. 13. 
In this Matter of Abjuration, which was never 
ranted but in the Caſe of a Flying to Sanctuary, 
there was no Medium to be obſerved ; but the Crimi- 
nal was by Election, either to quit Sanctuary and take 
his Trial, or to confeſs the Felony and pray to abjure 
tne Realm; in which ſo great was the Conhdencerepoſed 
in he, Coroner, that no other Officer, as I ſaid before, 
o. "uriſdiction, without a Coroner, could grant it. 


The Coroner, ** wirtute officii,” was the proper Of- 
ficer for the Purpoſe; and who in Perſon was to take 
the Confeſlion, receive the Prayer, adminiſter the Oath, 
and affign the Port; and in this Inquiry touching Abju- 
rations and voluntary Confeſſions, the Coroner's ſtrict 
Care was neceſſary, - ne metus inte veniat, vel vite 
& deſperatio,” as Bradt. and Flt. add, and Brit. in the 
Concluſion of his Ch. of 4bj»rations, Ch. 16. Fol. 263. 
tells us, no Abjuration was of Avail, unleſs taken by a 
Coroner, who in Perſon was to be preſent ; but yet the 
Juſtices in Eyre, but not Juſtices of the Peace, might 
aſſign the Coroner and confirm the Proceedings. Vide 
9. H. 4. 1. 4. Inſt. 165. Staund, P. C. 144. Fitz, Crone, 
457. Bre. Cor. 25. Peace 3. 


Na. By 21. Hen. 8. c. 7. the Offender, before he 
abjured, was to be marked with a hot Iron in the Brawn 
of the right 1 humb, with an A. as a perſon abjured. 


And 
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all the Circumſtances, —of the Force, —of 
the Felony, and of the preſumptive Signs; 
ſuch as the Effuſion of Blood, or the Cloaths 
torn, and thereof make his Inrolment. Vide 
Bract. 122 *, Flet, ſup. F. 14. Mir. ubi ſup. + 


F. 39. If the Inquiry be of a Wounding, 
let the Weapon be inquired into, and the 
Length and Depth of the Wound. Vide 


Bract. Fleta, and Mir. ubi ſupra. 


F. 40. Let him alſo enter in his Rolls all 
Judgments of Death given within his Juriſ- 
diction, by any other than by our Juſtices ; 
and in ſuch Caſes our Will is, their Rolls be 
conſidered as Records (G.) [Vide Mir. ubi 


ſupra. 
And by 22. Hen. 8. c. 7. the Offender inſtead of ab- 


juring the Realm, was to abjure only from all the 
Liberties of the Realm, &c. and to be confined in a Sanc- 
tuary during Life, and to be burnt in the Hand ut ſupra. 
Vide 35. Eliz. c. 1. F. 2. and allo ch. 2. 5. a 
ſtatutable Abjuration by a Recuſant which remains ſtill, 
3. Inſt. 115. 116. Vide etiam the Toleration Act, 1. M. 
and AH. Stat. 1. c. 18. §. 4. which expreſsly exempts 
the Proteſtant Difſenters from the Penalties of 35. Elix. 
Vide 5. St. Tr. 693. 


But by 21. Fac. 1. c. 28. Sanctuary and all its De- 
pendents were totally aboliſhed, whereby the Coroner's 
Power in this Reſpect was allo taken away. 


(G.) Na. This extraordinary Direction, which was alſo 
one of the antient Articles in the Eyre, and which is in 
I Nature 
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ſupra. Brit. 22*, Fleta, l. 1. c. 20. F. 43, 
Brac. 1 17 .] 


\ 


Videg.is. F. 41. From what hath been already de- 

ac. Clared touching the Inrolments of Appeals, 
of Felonies, of the Death of Man, be it in 
like Manner obſerved in Appeals of Rape, 
Robbery, Larceny, and all other Appeals 
in every Kind of Felony. 


* 


Vide ſup. F. 42. It alſo belongs to their Office to 


3 5- inquire of antient Treaſure found in the 
Welt. 1. Earth, of Wreck of the Sea, [Vide Ry/. pl. 


2 aol. parl. 251.] of Sturgeons and of Whales, 
Rid. when he ſhall have Notice thereof; and to 


120. attach and let to Mainpriſe the Finders, and 


Flet. lib. 1. . 
— &. thoſe who eloign or ſecrete them, and to 


inrol and record their Names, and to ſecure 
the Findings for our Uſe, (H.) 


§. 43. 


\ 


Nature of a Controul upon ſome inferior Juriſdictions, 
which in thoſe Days had Power of Life and Member; 
and the Reaſon of this Charge to the Coroner was, that 
thoſe inferior ſubordinate Juriſdictions, at the coming 
of the Juſtices into the County, might be appoſed by 
the Coroner's Rolls, and the Juſtices be ſatisfied in the 
Juſtice of the Judgment. ide a remarkable Inſtance 
in Wilkins, 337. and from him in Blount voce Furca, 


and Vide Theory, Ch. XVIII. F. 24, 25, 26. | 


(H.) N*. There can be no Concealment of Trea- 
ſure Trove, until it appear by the Coroner's Inqueſt, 
that 


L Hi] 


. Laſtly, it is our Pleaſure, that our 
Sheriffs pr Bailiffs be attendant upon our 
Coroners, and obedient to their Orders and 


Mandates, 


Thus far this ſententious but difficult Au- 
thor ; how far he may be injured by the 
Tranſlation is left to Judgment. 


In the Mirror, indeed, there are other 
Matters ſaid to be inquirable of, by the Co- 
roner, ſuch as Sodomites, monſtrous Births, 
Sc. but finding no Warranty for what is 
there ſaid, in any other cotemporary Author, 
I ſhall leave him to the Influence and Credit 
of his own © zþſe dixit.“ 


How far this antient Doctrine contained 
in Britcn, is varied or continuing, will appear 
in the Theory, to which I ſhall now yo 
ceed, 


that Treaſure is Trove. Vide 3. Inf. 133. 22. H, pl. 
99. So ruled Term. Trin. xo. Anne, in Pictering s Caſe. 
Of this Learning, vide Milk. 199. Glanv. 114. Bratt. 
1195. 120 *, 122. Brit. 26. c. 17. Flea, ſup. $.11.& 
cap. 44. Mir. c. 1. F. 13. Staundf. Prerogative, 37- 
Weſt. 1. c. 40. 2 Inſt. 166. 3 Inft. 132. O. Entr. 225 *, 
an Information for it, in Scaccario upon a Devenerunt, 
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CHAP, ; 
XV. Of Coroners, their Election, Office 
and Duty, Page 141. 
XVI. Touching Outlauries, 223. 
XVII. Of Proceſs to Coroners, 231, 
XVIII. Male fe geſit & melius Inquirendum, 
242. 
XIX. Removal, &c. 264. 


Nr 
/ the Mode of Practice, 269 ad finem, 


EX CORONATORIA. 


CHAP. L 
Felonia de ſe. 


8. 1. HOU ſhalt not kill; faith the 
Decalogue. Nemo membrorum 
ſaorum eft dominus ; ſaith the Civil Law. 


F. 2. And Suicide, or the killing of One- 
ſelf with Deliberation, and an Intent and di- 
rect Purpoſe ſo to do; the Agent, if com- 

s mentts, and of the Age of Diſcretion at 
the Time of the Act, with us, is more than 


Murder, in the general Acceptation of the 
Word. | 


$. 3. For the Law terms ſuch a Perſon 
to be a Felo de ſe; a Felon of himſelf, and 
guilty of a Crime, more ſhocking to Hu- 
manity, than that of the killing of another. 


F. 4. The Act muſt be ſimply voluntary, 
and with an Intent to kill himſelf ; for if 
a Perſon with an Intent to prevent a Gan- 
Vor. I. B grene 


[2] 
grene in his Hand, doth without Advice cut 
off his Hand, by which he dies; he is not 


thereby Felo de ſe ; as the Intent was not to 
kill himſelf, but to prevent the Gangrene, 


1 Hale, P. C. 412. 
8. 5. And this ſeems agreeable to the Dif- 


ference taken in the Civil Law, in Caſes of 4 
Felonia de ſe ; for where a Man is called in | 


Queſtion upon the Account of any capital 
Crime, and killeth himſelf to prevent the 
Law ; they then give the ſame Judgment in 
all Points of Forfeiture, as if he had been 
attainted in his Life-time ; and on the con- 
trary, where a Man killeth himſelf, upon 
any Impatience of Infirmity of Body or 
Sickneſs, they do not puniſh it at all. Bacon, 
vide Fulb. par. go. & ſtude 2 Sam. c. xvii, 
v. 23. | 

F. 6. Mr. Oneby in the Year» 1727, to 
avoid the Infamy of a public Execution for 
Murder, died by his own Hands in Neu- 
gate, in the Eve of his laſt Day, or Day of 
Execution ; and being by the Coroner's In- 
queſt found Guilty of Self-murder, he was, 
I well remember, buried in the Croſs-road 
at Mington. 


§. 7. This Caſe ſeems an Inſtance in part 
confirming the above Diſtinction; but appears 
to me in a ſtronger Light; for he was at- 
tainted 
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tainted in his Life-time, and his Life by Judg- 
ment forfeited to the Law, for a Crime in 
its Nature of the greateſt private Injury— 
that of Murther ; for which the only Re- 
compence the Law could give, was that of 


public Puniſhment, 


$. 8. To avoid which with a ſet Purpoſe 
he became a new Malefactor, and privately 
died by his own Hands in unrelenting Sin ; 
deſperately bent in his own Mind, wilfully 
to act upon himſelf, and wrongfully to uſe 
right Reaſon ; in Oppoſition to a becoming 
Reſignation due to the public Juſtice, 


8. 9. Herein was a new additional Sin of 
the deepeſt Dye; and this laſt Act upon him- 
ſelf, inſtead of removing, increaſed the In- 
famy. 


$. 10. And tho' this laſt Sentence upon 
the Act of the Delinquent, became different, 
and for a new Offence, and recorded by an 
inferior Miniſter of Juſtice, in regard the 
ficſt, upon the Attainder, could not be exe- 
cuted ; yet in the Eye of the Law I pre- 
fume the firſt Crime was ſtill in Contempla- 
tion, as in the Caſe of one who had kill'd 
himſelf to prevent the Juſtice of the Law ; 
tho' not otherwiſe to be puniſhed, than ſe- 
cundarily as a Suicide, or Self-murderer ; and 

herein the Term may be properly allowed. 
2 §. 11. 


1 
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8. 11. But every Self-killing is not crimi- 
nal, or to be ſentenced in like Manner with 
what the Law Terms a Self- murder; for 
where the free Act of the Will, which im- 
plies an Underſtanding, is not co-operating, | 
the Act may admit of a Diſtinction, even 


to diſcriminate and excule. 


8. 12. If an Ideot therefore, or an Infant 
under fourteen, or a Lunatic during his 
Lunacy, or if one diſtracted, or loſing his 
Memory, thro' Sickneſs, Grief, Infirmity, or 
other Accident, kill himſelf ; it is not Felony; 
nor can he be ſaid to commit Murder upon 
himſelf or any other; ſuch a one therefore 
can incur no Forfeiture ; for tho' Death com- 
plete the Homicide, the Act muſt be that 
which makes the Offence. YV:de 1 Hale, zo, 
34, 412. Bract. 150*. Brit. c. 7. Fleta, lib. 

1. c. 36. Fitz. Cor. 244. & poſtea, c. 14. of 
Lunacy. 1 | 
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8. 13. In this Crime of Self-murder, the 
Party muſt die, within the Year and the 
Day, after the Act or Stroke; and a Felo de 
Je cannot purge the Crime, or its Effect, by a 
Repentance after. per Litt. 8, E. 4. 4 
Vide Fitz. Cor. 2. 244, 412. & 1 Hal, 


412. 


8. 14. Herein the antient Definition of 
Murder till prevails, for thoſe who deſtroy 


themſelves, from general Obſervation do ſeem 
deter- 
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determined to do it privately ; “ nullo præ- 
ce ſente, nullo ſciente,” leſt otherwiſe they 
might be prevented or interrupted in the in- 
tended Act. Plow. 261 *. per Dier. 


§. 15. In ſome Caſes (ſay 3 Inft. 54. 
Dale. c. 144. grounded upon the wording of 
Knivet's —_— 44. E. 3, 44. & 44. A. 
17.) he who doth maliciouſly attempt to kill 
another, and in purſuance thereof, doth acci- 
dentally or unwillingly, by the other's Wea- 
pon, kill himſelf, he is Felo de ſe in Con- 
ſtruction of Law; tho' originally he had 
no Intent againſt his own Life ; but this the 
great Hale oppoſes, and that it is only an In- 


fortunium, unleſs the Death had been from his 
own Weapon, and by his own Act. Yide 


1 Hale, 413. a wiſe Diſtinction there made, 
and the Books reconciled. Vide etiam LL. 
H. 1. N'. 88. apud Wilk. 276. © Si quis in 
&* defenſione ſud lanceum, vel gladium, vel arma 
ce quclibet; contra hoſtem ſium extendat, & 
t zlle dird cupiditate nocendi, cœcatus irruat, 
e fibi imputet, quicquid habeat.” Let him 
take what follows; and Death thus caus'd, 
ſeems only an Infortunium, but in no ſort 
to imply, the Agent to be a Fei de ſe, and 
tho' he came to his Death by his own Means, 
it was from the other's Weapon. 


$. 16. In this Crime the Convict forfeits 
all his Goods and Chatels, real and perſonal, 
| B 3 in 
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[6] 
in his own Right ; all his Chatels real which 
he hath jointly with his Wife; Plow. 260. 
Dier, 108. Fenk. 65. pl. 22. or thoſe which 
he hath in her Right ; all Bonds, Debts, or 
Things recoverable by Action, ſolely be- 
longing to himſelf; all entire Chatels in 
Poſſeſſion, except in the Caſe of joint Mer- 
chants, where the Convict's Intereſt only of 
what may be ſevered is forfeited. Vide 3. 
Inft. 55. 1 Hale, 413. 1 Hawk. P. C. 68. 
in caſil Sutton & Brough. Termino Hill, 
1054. C. B. 1b. Edkin's Bw MS. & ib. 
Cory's Rep. MS. 


. 17. This Forfeiture according to Plou. 
Dier ubi ſupra in Dame Hale's Caſe, re- 
ates to the firſt Act, or Stroke, whereby the 
Felony is committed, even in the Life of 
the Party ; but faith Hale, tho' he doubts 
not but that the Law was well reſolv'd in 
that Caſe, yet he is not ſatisfied, the Relation 
of the Forfeiture as to Goods is to all Pur- 
poſes to the Time of the Stroke; and In- 
ſtances in Caſes of other Felonies, where 
the Forfeiture as to Goods relates not to the 
Stroke, nor to the Death, but to the Time of 
the Conviction ; and puts the Queſtion, — 
Suppoſe a Man ſhould give himſelf a Mor- 
tal Stroke, and live eleven Months after, 
how is he to port himſelf and his Fa- 
mily ? 


8. 18. 
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F. 18. In Caſe therefore of a Feb de 


fe, the Chief Juſtice declares his Opinion, 


that the Forfeiture as to Goods, relates not 
barely to the Preſentment, or Inquiſition, but 
to the Death ; for being his own Execu- 
tioner, he prevents any formal Conviction as 
in other Felonies. Vide 1 Hale, 414. 
etiam in the Old Entry, 225. where 
this Opinion ſeems confirm'd as to 
Goods in the Caſe of an Information in the 
Exchequer in the Name of the Attorney Ge- 
neral, pro aſportatione bonorum & catallorum 
Felonts de ſeipſo, upon the Coroner's Inqui- 
ſition which found the deceaſed poſſeſs d die 
obitits ſur. 


. 19. The Convidt forfeits no Goods or 
Chatels which he hath in the Right of ano- 
ther, whether as Executor, Adminiſtrator, or 


Guardian, for theſe he hath not to his own 
Uſe. Plow. 261. 1 Inf. 84". 88", 


F. 20. He forfeits no Lands of Inheritance; 
nor his Wife her Dower ; nor is there any 
Corruption of Blood, if he was not attainted 
in his Life-time for ſome other Fact. N'. 
Oneby's Caſe, & Vide Bradt. hb. 3. c. 31. 
in fine, Brit. c. 7. in fine, & Fleta, lib. 1. c. 
36. 

F. 21. Beſides the legal Forfeiture above 


mentioned, this Offence incurs an Eccleſi- 
B 4 aſtical 


- 
— — — 2 — 


[8] 
aſtical Forfeiture of the Chriſtian Rights 
of the Church, which will exclude the 
Party from the laſt Benediction, to wit, 
that ſolemn Office directed to be obſerved 
as the Order for the Burial of the Dead; 
in the Rubric of which it is noted, © that 
ce the Office is not to be uſed for any who 
* have laid violent Hands upon them- 
ct ſelves.” 


8. 22, This is the eccleſiaſtical Part of 
the Cenſure with us, and may be properly 
obſerved in the Caſe of a Felo de ſe; and the 
general Practice is for the Coroner after his 
Inquiſition taken, to grant his Warrant to 
cauſe the Body to be buried in ſome public 
Street or Highway ; the Execution of which 
is left to the Care of the Conſtables and 
Church-Wardens of the Pariſh where the 
Inqueſt is taken, that the Body may not re- 
main above Ground, or continue a Nuſance 
to the innocent Society, from which, the 
Criminal, by his own Guilt, wilfully expelled 
himſelf ; I have heard alſo of the driving of 
a Stake through the Body, but this Prac- 
tice hath no Countenance from the Coro- 
ner's Warrant, though it may ſerve to 
make the Ignominy the more notorious. 


§. 25; I have heard alſo of ſome of the 
Clergy, who from the general Wording 
of the Rubrick (which if it had been 
| | penned 
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$ penned by the Lawyers would probably 
0 have had the Adverb “ feloniouſly” in- 
k ſerted in it; nor is it to be found in our Li- 
d turgies before the Reſtoration, though poſ- 
3 ſibly warranted by the Practice of the pri- 
t mitive Chriſtians, and conformable to the 
0 Decrees of many Chriſtian Councils, which | 
do generally forbid the Clergy to bury | 

thoſe who kill themſelves,) I have heard, | 

I fay, of ſome of the Clergy, who from this | 


of general wording of the Rubric, have denied 
ly the Whole, or a Part of the Office, to a 
* Lunatic, (in whom there is no free Act of 


us the Will) who hath laid violent Hande | 
to upon himſelf ; though by Law he can com- 


1c mit no Crime, not even Treaſon, or in- 

ch cur any Forfeiture, and have notwithſtand- 

ad ing permitted the Body to the Grave in 

he conſecrated Ground; nay even in the ü 


e- Church, and have taken the Dues for the | 
ce Church and Service, though by the com- | 


he mon as well as the canon Law, pro | 
ed &« ſepulturs nibil muneris exigendum eft.” | 
of Vide Spelm. de ſepulturd. 3 Keb. 527. Salk. | 


- 334 


$. 24. This ſurely is not the true Inten- 
tion of the Rubric, or of the Legiſlature 
which eſtabliſhed it, however generally 
worded ; and I ſhould apprehend that to 
imply the Adverb would be but a com- 
mendable, neceſſary Implication, and a 
Diſtin- 
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Diſtinction agreeable to the Dictates of Hu- 


manity, and the Senſe of the Law. As 
to the Dues pro Sepultura, beneficium 
* non datur niſi propter officium,” and though 
« dignus eff operarius mercede,” yet the 
Duty ſhould be performed, and no Part 
of it omitted, to give a Right to the Re- 
compence : This J ſhould think moſt agree- 
able to legal Conſtruction, but the Clergy 
are pleaſed to differ. 


$. 25. I ſhall conclude this Head, with 
the Courſe taken in the ordering of the 
Body of a Felo de je, by the Rules of the 
civil Law, in Countries where that Law 


| — ; it conſiderably varies from our 


ractice here, and is as follows. 


§. 26. The Body is drawn out of the 
Houſe wherein the Perſon did kill himſelf, 


with Ropes; not by the Door, for that is 


unworthy, but through ſome Hole or Pit, 
made under the Threſhold of the Door; 
and is thence drawn by a Horſe, to the 


| Place of Puniſhment or Shame, where it 


is hanged upon a Gibbet, and none may 
take it down but by order of the Magiſ- 
trate, or wear Mourning for the Offender, 

Fulb. Par. o'. 
$. 27. And this is ſtill practiſed abroad; 
and I have heard a Dantzick Trader give 
8 an 


2 


En} 
an Inſtance in his own Obſervation, that 
about 12 Months ſince, when he was there, 
a Perſon ſuſpected, but not criminally 
charged, of Theft, hanged himſelf in his 
Chamber againſt a Window Frame, and an 
Inqueſt found him Felo de fe; upon which 


and burnt; and the Body not ſuffered 
to be brought through the Houſe, but 
was conveyed through the Void of the 
Window, and let down by Pullies to the 
Ground, where it was laid upon a Sledge 
and drawn by Horſes to the common Place 
of Execution, where it was hung up on a 


high Gibbet, and remained ſo when he came 


away, which was the Week following. 


CHAP. IE 
Of Petit Treaſon, 


. wy IS Crime is in the higheſt De- 
gree of Murder, and is the ma- 


kcious taking away of the Life of a Sub- 
ect, to whom a ſpecial Obedience, or ci- 


vil Subjection, is due and owing from the 
Agent. | 


the Window Frame was taken down. 
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8. 2. As a Murder, it is of the higheſt 

Degree; but as a Treaſon, it is of the leaſt; 

and comes under the Name of Felony, 


8. 3. By Stat. 25. E. 3. c. 2. (which ſee 
given from the Record in 1. Hat 89, &c. ) this 
Crime can be committed but in three Caſes Þ 
only; to wit, by a Servant killing his Ma- 
ſter or Miſtreſs; a Wife her Huſband; or 
by a Secular, or Religious, killing his Supe- i 
rior, or Prelate; &c. to whom be is ſub. 
ordinate, and oweth Faith and Obedience. 
All the three Caſes were Petit Treaſon at 
common Law, of which this Stat. there- 
fore is but a Declaration. 1 Hale 377. 11.8 
Co, 34. 3 Inſt. 20. Dalt. ch. 142. | 


$. 4. Every killing of a Maſter or Miſtreſs, 
Huſband, Superior, or Prelate, is not Petit WM 
Treaſon, unleſs the killing be ſuch, as in 
the Caſe of another would be Murder; for 
if, upon the Circumſtances of the Caſe, i 
the killing appear to be upon a ſudden fal- 
ling out or haſty Provocation, which in the 
Caſe of another had been only a Man- 
ſlaughter, though the Indictment be drawn 
for Petit Treaſon ; yet the Jury may acquit 
of the Charge, and find the Party guilty 
of Manſlaughter : and that great Maſter cf 
the Crown Law, gives two Inſtances. of it, 
in the firſt Volume of his moſt elaborate 
Hiſtory of the Pleas of the Crown, p. 37 
| ut 


( 13 ] 
but in general what will make a Stranger 
guilty of Murder, will make a Wife, Ser- 
vant, or inferior Eccleſiaſtic, guilty of Petit 
Treaſon; where the Fact is committed 
upon the Huſband, Maſter, or Superior. 


1. Hale 380. 


$. 5. By the better Opinion, faith Hale, 
a Child is out of the Statute, unleſs he ſerve 
for Wages, &c. [though Bacon, in his Caſes 


of Petit Treaſon, and alſo in his judicial 


Charge upon the Commiſſion of the Verge, 
is totis viribus contra] and then he is to be 
indicted as a Servant, © guod felonice & pro- 


| ditorie,” Sc. by which the filial Obedience, 
which is of the greater Degree; appears to 


be merged in that of the Servant, which 
is of the leſſer Degree; but before the Sta- 
tute it was Petit Treaſon, Vide 21. E. 3. 
17 *. unleſs the Book be miſprinted Mere 
for Maiftre. Vide 3 Inſt. 20. and Qu. bene 
diverſitatem, for Coke ſeems to reſt it on the 
Authority of Daliſon the firſt Reporter of 
the Adjudication, (a Work, in my Judg- 
ment, not wholly of that reverend Judge, 
who, if monumental Inſcription be Evi- 
dence, died Anno imo. Elizæ. Vide Wil- 
hs's Cathedrals, Lincoln) and all the later 
Authorities reſt it upon Coke and Daliſen, 
but with me a Caſus omiſſus is no good 
Reaſoning: And indeed S7ath. tit. Corone, 
who wrote before the Invention of Printing ; 


and 
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419 L 
and alſo Fitz. tit. Cor. 447. in abridging Ml 


the ſame Caſe, do each of them explain 


the Contraction, and expreſly call it Meftre ; 4 
and Lamb. in his Eirenarch 243. thinks that 
Reading right. S 


§. 6. A Servant intends to kill his 
Maſter, and during his Servitude lay in 
wait ſo to do, but from Diſappointment 
did not accompliſh it till he had quitted his 
Service; this was adjudged Petit Treaſon 
within the Act, for the Execution will have 
Relation to the original Cauſe, to wit, the 
Malice conceived when he was a Servant, 
Vide 1 Co. 99 . 33. Aſſ. 7. Fitz. Cor. 210, 
Plow. 260 *. 3 Inſt. 20. 


§. 7. So a Servant procuring a Stranger to 
kill his Maſter, or a Wife her Huſband, or 
an Eccleſiaſtic his Superior or Prelate, who 
doth it in the Servant's, the Wife's, or the 
Eccleſiaſtic's Preſence, (though in another 
Room of the ſame Houſe, Crompt. 21 *.) 
this is Petit Treaſon in the Servant, Wife, 
or Eccleſiaſtic; but if the Servant, Wife, or 
Eccleſiaſtic, had been abſent, it would then 
only have been as in the Caſe of an Acceſ- 
fary toa Murder in the Stranger, in which 
Caſe acceſſorium ſequitur ſuum principale. 
Vide Dier, 254. But if the Wife and Ser- 
vant conſpire the Death of the Huſband, 
and the Servant in the Abſence of the =o 
affects 


[15] 

affects it; this is Petit Treaſon in both, to 
wit, in the Servant as Principal, and in the 
Wife as acceſſary before the A. Vide 
Dier 332. 1 Hale 379. : 

8. 8. Aiders, Abettors, and Procurers 
are within the Act, where the Offence is 
Petit Treaſon in the Principal; but in all 


theſe Caſes if the killing be on a ſudden fal- 


ling out, or a /@ defendendo, &c. it is not 


Petit Treaſon. Crompt. 19. 20. ſupra F. 4. 


F. 9. Killing the Wife of the Maſter, is 


within the Statute, for he is Servant to both. 


19 H. 6. 47. 12 Af}. 30. Plowd. 36. 


$. 10. If a Wife, Servant, or Eccleſiaſtic, 
intend to kill a Stranger, and by Miſtake 
the Huſband, Maſter, or Superior is killed, 
this is Petit Treaſon ; for if it had taken 
Effect againſt the Stranger, it would have 
been murder, and the Offender ought not 
to avail himſelf of the Miſtake. 1 Hale 
379. 380. from Plow. 475. Crompt. 20. 
and Dalt. c. 142. poſt 22. F. 13. 


F. 11. So commanding a Stranger to beat 
the Huſband, . Maſter, or Superior, and the 
Stranger in his or her Preſence, doth accord- 
ingly beat him, of which he dies; this is 
Petit Treaſon in the Wife, Servant, or Ec- 

| cle- 
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cleſiaſtic, and Murder in the Stranger. I. 
ibid. 


S8. 12. A Wife divorced, where the Vincu- Þ 

lum continues and is not diſſolved, is with- Þ 
in the Law, for the Huſband and Wife | 
may cohabit again; but if the Tye or YVin- 
culum be diſſolved, it is otherwiſe. 


F. 13. If a Man marry a ſecond Wife, 
living the firſt, the ſecond Wife is not with- 
in the Law, for the ſecond Marriage was 
meerly void; though perchance, faith Hale, 
where ſhe cohabits with the Huſband, and 
is ſubſiſted by him, ſhe may be conſidered Þ 
as a Servant within the former Clauſe ; yet 
humanely concludes with a Query, as the 
ſecond Wife to ſome Purpoſes may be 4 
Wife de facto, though not within the Statute, 

1 Hale, 381. | 


§. 14. A Clergyman profeſſes canonical 
Obedience upon his Ordination: If living 
and beneficed in the Dioceſe of A. or hay- 
ing a Benefice in A. and by Diſpenſation 
alſo is beneficed in B. if he kill the Prelate 
of the one or the other; this is Petit Trea- 
ſon, for he owes, and upon his Inſtitution 
ſwears, canonical Obedience to each, Did. 


§. 15. So if he kill his Metropolitan, 
though he be not his immediate Prelate. Bid. 


§. 10, 
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$. 16. In Petit Treaſon the Offence mul 
be laid to be done, - fe/rnioufly and traite- 


© roufly,” Vide Dier 235 pl. 19 and here- 


in there may be Acceſſaries, as well before 


as after the Fact; but if the Principal be 
only guilty of Murder as being committed 
by a Stranger, 1t cannot be Petit Treaſon 
in the Acceſſary. Brown's Caſe, Dyer, 254 *. 
8 332 *. Vide 40 Af}. 25. But if the Fact 
be Petit Treaſon. in the Principal, and the 
Acceſſary be of the ſame Relation, it is 
otherwiſe; though if the Acceſſary to a 
Petit Treaſon, whether before or after, be a 
Stranger, and not of the ſame Relation; yet 
be is not, nor can be, guilty of Petit Treaſon; 
for he is not within the Statute, and the 


Judgment will be only as in Caſe of a Fe- 


lony againſt the Acceſſary, quod ſuſpendatur 
* per collum.” 1. Hale, 382. and in this In- 
ſtance, © acceſſorium nom ſequitur ſuum prin- 
e cipale,” 


$. 17. There were other Offences which 
were Petit Treaſon at common Law, but 
the Statute takes them all away, except in 
the three Inſtances above; and no Offence 
is to be Petit Treaſon, but what is ſo ex- 
prefled and declared to be by the Statute, ex- 
cluſive of all Implications or Inferences 
whatſoever; and no Judgment, Attainder, 
Precedent, Reſolution, or Opinion of Judges 
or Juſtices, of Petit Treaſon, other than ſuch 

Vol. I, C | as 


(13 ] 
a5 are expreſſed in the AR, are to be follow. 
ed; and the Statute is not to be extended by 


Equity. 3 Iiſt. 20, 24. 1 Hale 380. 


— 


CHAP. Il 
Of Murder, its different Species and Effeds, 


3. 1. V the moit antient divine Law Ho. 
micide was puniſhed with Death; 
« Whoſoever ſheds Man's Blozd, by Man 
c ſhall his Blood be fhed,” Gen. ix. ver. 6, 
and this being a Law given to Noah, from 
whom all Men are derived, is not alone pe- 


culiar to the Maelites, but given to, and 
binding on all Mankind. 


$. 2. And the judicial Law given by Meſes, 
was purſuant to it, but temperated and ex- 
plained. Vide Exod. xxii. ver. 12, 13, 14, 
18, 19. and ch. xxii. ver. 2, Deut. ch. xix, 
ta. 


$. 3. Upon theſe judicial Laws, fays that 
religious and equally great Divine and Law- 
yer C. J. Hale, vol. 1. P. C. p. 3, 4. thelc 
Things are obſervable, Firſt, that by thoſe 
Laws the killing of a Man by Malice fore- 
thought, or upon a ſudden falling out, 


were equally under the ſame Puniſhment 
| 0 
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of Death, © V baſoever ſmiteth a Man 6 
3 It © that he die, ſhall ſurely be put to death.” 

= Exod. xxi. 12. Secondly, that the killing 

2 . , 

of a Man by Misfortune, was not liable to 
the Puniſhment of Death, by the Sentence 
of the Judge; but yet the Avenger, or 
next of Blood, might kill him, before he 
got to the City or Altar of Refuge. Third- 
h, that the killing of a Thief in the Night, 
was not liable to the Puniſhment of Death; 
but if it were done in the Day Time it 


Jan Law, touching the killing of a Man in his 
6 Zown Defence; yet it ſeems the Cuſtom of 


the Jews, and the Interpretation of their 
Doctors, excuſed the Fact from the Puniſh- 
ment of Death, when done in Defence of 
Life or Chaſtity, which when loſt were 


Emanifeſtly grounded on the Principle of Selt- 
Preſervation; 'tis a Rule in the civil Law, 
quod quiſque in tutelam corporis ſui fecerit, 
jure feciſſe exiſtimatur, and ** adverſus 
e periculum, naturalis ratio permittit ſe defen- 
e dere: and the Poet judged right who faid, 
e Armaque in armatos ſumere ura ſinunt.“ 
WFiftbly, that the uſual Manner of Execu- 
tion of Sentence of Death, was Stoning, 
and ſometimes Strangulation, and ſome- 
tore- times Burning; vide Levit. xxi. ver. . and 
ov; Wometimes Decollation ; which laſt, faith 

mem N elden, was the uſual Way in Murder, 
0 C 2 & 4. 


irreparable; and the Reaſon of the Rule is 


2. 


3. 


th; was. Fourthly, though there be no expreſs 4. 


20 
& 4. Theſe judicial Laws of the Jews, 
were taken up by other Nations, as the 
grand Exemplar of their Laws ; unleſs in 
tome Things where they departed from 
them, in the particular Conſtitutions and 
Cuſtoms of particular Countries, 


F. 5. Thus this great and good Man, who 
begins his Deduction of the Puniſhment of 
Heinicide with the - firſt given Law in the 
World, and after comparing the Crime 
with the Laws of other Nations, deduce 
them down to his own Time. Vide 1 Hil 
P. C. 5. ad uſgue 14. and confirmed by 
the learned Notes of the very induſtriow| 
Editor, 


Now to a Deſcription of the differen 
Species and Effects of Homicide in ordes 
and according to their ſeveral Kinds. | 


$. 6. Pomicidium, or the killing of Ma, 
may be effected by various Means and Me 
thods, © Moriendi mille jigure,” but ui 
the legal and comprehenſive Senſe of 
Word, | 


$. 7. When a Man of the Age of Di 
cretion, and campos mentis, unlawtully, pu 
licly or privately, by any external Ad 
Violence killeth any reaſonable Creatur 


in rerum natura,” (Vide 1 Hole, 429, 433 
unc 


ews, L 21 ] | 
the under the King's Protection; Subject, or 
{5 in Alien, Chriſtian, or Heathen, attainted, 


from 
and 


(Vide Bro. Cor. 196.) or not attainted, with 

Malice forethought, either expreſs or im- 

plied; and the Party die of the Wound, 

ar the Hurt, within the Year and the Day, 

who Vide Filz. Cor. 324. this killing is Mur- 

nt o der, and even in the Caſe of a Feme-Covert, 

1 the faith i Hale, 434. from Dalt. if commit- 

rimez f ted with the Huſband, Coercion is no 

duces Plea, 

Hal: ö 

I bY: FS. 8. It is Death conſummates the Crime, 

triow but the Stroke or Violence without Death, 

or the Death without Violence, doth not 
make the Murder. 1 Hale 126. 

reren 

order F. 9. If one who is drunk kill a Man, it 
is Murder, for the Act is voluntary. Plew. 
19. 1 t. 247*. Vide poſlea ch. xiv. of 

Maß Drunkennefs, Ef qui peccat ebrius luat 

ei [e6rizes. | 

but 1 

of tit 


CI eee 


n 


F. 10. It is certain where the principal 
Intent be to commit another Felony, as 
ſhooting at a Hen, or tame Fowl, with an 


f Dif Intent to ſteal it, and in Purſuance of that 

„ pa unlawful Act Death doth happen; this is 

Act Murder in all of the Party preſent, aiding, 

ature or aſſiſting, or ready ſo to do, though but 

„433 ookers on, and all will be ſaid to intend 
une the Murder. | 


C 3 §. II. 
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F. 11. The Deſign of doing any Ad 
makes it deliberate, and if the Fact be de. | 
liberate, though no perſonal Hurt can be | 
foreſeen, yet if the Intent be felonious, and Þ 
the Fact deſigned, if committed, would be 
Felony, it is Murder in the Slayer and all þ 
his Accomplices. Per Holt, C. J. in Key, 
117. Vide 3 Inft. 56. 


8. 12. Tis the ſame where Death hap. 
pens when the Authority of Law, or the 
Execution of Juſtice is reſiſted ; or where 
ſeveral only intend a Breach of the Peace, 
as to reſiſt all Oppoſers: and all Art uſed 
to cover a miſchievous Intent will not avail; | 
for where the miſchievous Intent to kill, can 
be collected, the Crime will be the ſame, 
Keyl, 58. 


F. 13. So the Malice intended to one will 
ſom=times make the accidental Death of 
another to be Murder; as if A. having 
Malice againſt B. ſtrike at him with Intent 


Sapra 15. to kill, but miſting B. kill C. this is Mur- 


der in A. So if A. lay Poiſon to kill B. and 
C. take it and dies, this is Murder in A. 
for a Killing founded on Malice was intend- 
ed; and the Law will transfer the Malice 
to the Party ſlain. Vide Plow. cas Saun- 
ders, this Matter moſt ſolidly reaſoned, 
and the Law ſettled, and fo afterwards 

held 


[ 23 ] 
held by Hale at Bury Aſſizes. 1 Hal, 
429. 


$. 14. We are told by Key/, 26. that the 
Crime is not excuſed, it the Party af- 
terwards die through' his own Negligence, 
or diforderly living ; where the Wound or 
Hurt was the principal Cauſe of the Death 
that enſued, 


$. 15. In Caſe of a Stroke, if the Wound 
or Hurt in itſelf be not mortal, yet if the 
Party die, by ill Applications, or of un- 
E wholeſome Medicines, it muſt, to releaſe 
ö the Homicide, certainly and clearly appear 
that the ill Application, or unwholeſome 


b Cauſe of the Death. 1 Hale 428. 


$. 16. If a Man receive a Wound not 


| of in itſelf mortal, and from Neglect, or want 
ing of helpful Applications, it turn to a Gan- 
tent grene or Fever, which Gangrene or Fever 
lur- W is the immediate Cauſe of Death; this not- 


ter, (as the Caſe may turn out) in him who 
gave the Wound; for that Wound was 
cauſa cauſati, and mediately the Cauſe, as 
cauſing the Gangrene or Fever, which 
1 was the Cauſe of the Death. 

1d, 


C 4 9. 17. 


# Medicine, and not the Wound, was the 


withſtanding will be Murder, or Manſlaugh- 


[ 24 ] 

8 17. If one be ſick or diſtempered of 
a Ditea'e, which poſſibly, by the Courſe of 
Nature, might end Life in a limited Time, 
and 9 give him a Wound or Hurt, 
haſtens his End, by irritating, or 
Waking the Diſeaſe ; this will be Mur- 
ger or Homicide, as tie Caſe may happen 
in him who gave the Wound or Hurt ; for 
the Death ſimply is not * ex viſitatione Dei,” 
but haſtened by the Hurt, and no Offender 
ſhall avail himſelf of the Diſeaſe, and ap- 
portion his own Wrong ; and thus I have 
often heard the learned and wiſe Judge Rolle 

frequently direct, ſaith Hale, ubi ſupra. 


§. 18. If a Phyſician give a Potion with- 
out any Intent to harm, but with Intent to 
cure, &c. and contrary to Expectation it 
kill; this is no Homicide, and the Opinion 
of thoſe is apochryphal, who hold it Fe- 
lony, in Caſe of an valicenſed Surgeon or 
Phyſician; and many of the poorer Sort of 
People might die for Want of Help, leſt 
the intended Helpers might miſcarry; though 
b may amd irs Uſe to make Perſons cau- 

dus how th y practice upon a Patient, in 
2 ae 8 of e. "Tis true, unlicenſed Prac- 
titers may be ſubject to the Penalties of the 
Sbatute; but God forbid, ſaith Hale, that 2 
Miſchance not intended ſhould make any 
Perſon not licenſed, guilty of Murder 


Manſlaughter : they may ſerve to caution 
the 
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the ignorant, not to be too buſy in tamper- 
ing with Phyſic; but are no ſafe Rule for a 
Judge or Jury to go by. 1 Hale 429. 


F. 19. If a Man, either by working upon 
the Fancy of another, or from harſh, or un- 
kind Uſage, ſo affect the Paſſions of another 
that the Party either die ſuddenly, or con- 
tract a Diſeaſe, whereof he afterwards dies; 
this“ foro humano,” cannot come under the 
Judgment of Felony; for there is no ex- 
ternal Act of Violence offer'd, whereof the 
Law can take notice ; and ſecret Things be- 
long to God, 1 Hale, 429. 


F. 20. Where the Owner of an Ox, c. Infortu- 
hath Notice of the Quality or Temper of wum. 


his Beaſt ; and he uſe all due Diligence to 
keep him up; if the Beaſt break looſe and 
kill a Man, tho' the Owner's Diligence take 


off the Felony, yet the Ox, Cc. is a Deo- 
| dand. 1 Hale, 431. 


$. 21. But if the Owner did not uſe due Man- 
Diligence, and thro' Negligence the Beaſt, ſaughter. 


aiter Notice of his Quality and Condition, 


Zo abroad and kill a Man; I think it is 


Manilaughter in the Owner, ſaith Hale, ſupra. 


§. 22. And if the Owner let him looſe to Murder. 


irighten People, and make Sport, and the 
Yeaſt kill a Man, here is an original Deſign 


to 


1.26 
to do Miſchief, and it is Murder in the Ow. 
ner; and I have heard, faith Hale, ubi ſupra, 
that at the Aſſizes held at SF. Albans for 
Hertfordſhire it was fo ruled, and the Owner 
hang'd. Vide Exod. c. xxi. ver. 28, &c, 
Fitz. Cor. 311. 3. E. 3. Tin. North. Staund, 


EC. . 
Dureſs. F. 23. If a Priſoner by Dureſs of the 


Gaoler come to an untimely End, it is Mur- 
der; and Strokes or Wounds are not necel- 


ſary to make it Dureſs. 


8. 24. Putting into a Dungeon, or Place 
too ſtrait, is Dureſs; and if a Man die in 
Priſon, the Coroner is to take an Inquiſition, 
on View of the Body; and if it be found 
that the Priſoner was brought nearer to 
Death, and farther from Life © per dure 
« guard by any Dureſs, ill Uſage, or Se- 
verity, of the Gaoler, it is Felony, Vid 
Brit. 18 *. 32. Fleta 39.5. 5. And the Law 
will imply Malice, as being a Breach of his 
Duty, and of the Truſt the Law repoſcs; 
for a Priſoner is ſafely to be kept, but not 
puniſh'd, in Gaol; | carcer ad continendos, non ad 
puniendos, haberi debeat, faith old Bract. 105 *. 
Lord 122 .] per Raym. C. J. who delivered the 
Rayw. Opinion of all the twelve Judges in the Calc 
1576, of the King and Huggins and Barnes, in 

which Caſe the Jury found the Facts upon 


Barnes as laid in the Indictment, in 9 
the 
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the Act as to him was deliberate, and the 
Nature of it ſuch, as apparently tended to 
Harm, — to one who could not help himſelf, 
—and by Force, —and without the Priſoner's 
conſent; but Barnes (who was Servant to Gib- 
bons, who was Deputy to Huggins the Su- 
perior) had fled from Juſtice, and thereby 
the ſecond Queſtion of the Cafe was intro- 
duced, to wit, Whether Huggins, who in the 
Indictment was charg'd with being preſent, 
Sc. and aſſiſting Barnes, &c. was Guilty of 
the ſame Offence with Barnes, and how 
far he was aiding and afliſting, &c.? and all 
the Judges were unanimouſly of Opinion 
that the Facts found in the ſpecial Verdict, 
did not amount to Murder in Huggins, and 
he was diſcharg'd ; for, ſays the Chief Juſtice 


and Reporter, p. 1580. & 1582. The Gao- 
ler ſhall Anſwer for his Deputy civilly, but 
not criminally, unleſs he conſent to his Acts. 
| Huggins the Gaoler having a Deputy, is not 
as Gaoler guilty of the Facts committed 


under the Authority of his Deputy; ſo the 
Sheriff anſwers civilly (in an Action) but not 
criminally, for the Offences of his Gaoler or 
Under-Officer: he only is criminally puniſh- 
able, who immediately does the Act, or per- 
mits it to be done; and the Principal, or 


| Superior, is not criminally puniſhable, unleſs 


he do command, or dire& or conſent to the- 
doing of it. 


§. 25. 


[ 23 ] 

F. 25. When an Officer hath Power to 
make a Deputy, and hath appointed a De- 
puty, he hath thereby diſcharg'd himſelf of 
the whole Care; the Deputy hath the whole 
Power, and the Exerciſe of it is incumbent 
upon him, untill the Principal reſume. In- 
deed when the Principal officiates himſelf, 
the Power of the Deputy ceaſes, but a bare 
accidental Coming or Acting, will not deter- 
mine a Deputation, unleſs the Act be with 
an Intent to reſume. Jem ibid. 


. 
Of Malice, expreſs or in fact, preſumptive 


or implied. 


§. I. L NVY, Hatred and Malice are 

diſtint Paſſions of the Mind; 
the f of which is properly a repining, or 
being grieved at the Happineſs of another, 
© invidus alterius rebus macreſcit opimis.” 


F. 2. The ſecond is an © ira inveterata,' 
a ſettled fixed Rancour of the Mind in one 
againſt another, and may arrive to ſuch a 
Degree as to carry a Man ſo far, as to with 
the Hurt of another, but not to perpetrate it. 


F. z. And, thirdly, he who defizns and 
uſeth the Means to do ill, is guilty of malicious 


Malice, which is a Deſign formed of doing 
Mil- 


( 29 ] 
Miſchief to another, per Holt C. J. in Keyl, 
126, 127. 


F. 4. Malice (ſaith Lord Raymond, C. J. 
in Oneby's Caſe) in the common Accepta- 
tion of the Word, is taken to be a ſettled 
Anger in one Perſon againſt another, and 
a Deſire only of Revenge; but in the legal 
Acceptation, it imports Wickedneſs, and in- 
cludes a Circumſtance attending an Act, 
that cuts off all Excuſe; and in this legal 
Acceptation, it is underſtood in the Statute, 
25 H. 8, c. 3. for the taking away of 
Clergy. 


F. 5. It is an eſſential Ingredient to make 
the Killing amount to Murder, and muſt 
be ſhewn or expreſſed by the Party, or im- 
plied by the Law. 


F. 6. Where it is implied it muſt be col- Implied. 


lected from the Nature of the Act, or the 
Manner of doing of it; whether from the 
Perſon killed or the Perſon killing; as if a 
Man doth an Act that apparently muſt do 
Harm, with an Intent ſo to do, and Death 
thereupon enſue, this is Murder; fo wil- 
fully to poiſon any Man implies Malice; 
doing a cruel and voluntary Act, whereby 
Death enſues, as riding an unruly Horſe 
amongſt a Multitude, and Death enſue, this 
is Murder, and the Nature of the Act im- 


plies 
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plies Malice; fo of a Killing, without a 
Provocation, or upon a flight one. 
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§. 7. And the Law will imply a Malice 
from the Nature of the original Action, or 
firſt Aſſault, though Blows paſs between 
the Parties, before the Death-Stroke be 
given, as Hepkin Hugget's Caſe in Keyl, 62. 
and this is the true Reaſon of Maugrtage's 
Caſe in Keyl, 11y. which per Raymond, 
C. J. and all the Judges of England in 
Oneby's Caſe, is undoubted Law, and the 
Judgment juſt and right, upon an implied, 
but not an expreſs Malice. 
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& 8. Hopkin Hugget's Caſe was upon a 
Special Verdict, upon an Indictment for 
Murder; wherein the Jury found, That 
John Berry and two others with him, had 
impreſſed a Man to ſerve in the Wars; that 
the Man impreſſed went quietly with his 
Captors into Cloth-Fair in Smithfield, where 
Hopkin Hugget and three others were walk- 
ing together in the Rounds there, and ſee- 
ing Berry and the two others with the im- 
preſſed Man going into Cloth-Fair, inſtantly 
purſued them, and of Berry, &c. required 

to ſee the Warrant, and Berry ſhewed them 
a Paper, which Hugget faid was no War- 
rant, and he with his Company thereupon 
drew their Swords to reſcue the impreſſed 
Man, and did thruſt at Berry, and the nn 
others 
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4 others with him drew their Swords, and 
both Parties fought together, and thereupon 

8 Hugget gave Berry the Wound of which 
ice ble inſtantly died; and whether Hugget 
or vas therein guilty of Murder or Manſlaugh- 
en ter was the Doubt; and all the Judges of 
be 8 England being met together at Serjean!'s- 
52. un in Fleet-ſtreet upon other Occations, 
es bbut before that Time having had Copies 
d, of the Special Verdict ſent them) after the 
in other Bufineſs diſpatched, they were de- 
the fred to deliver their Opinions on the Queſ- 
ed, bon as then adviſed; and Eight of the 

Judges were of Opinion it was only Man- 

 /aughter ; but Keyl, C. J. of B. R. Twif- 


aden, Windham and Morton were of Opinion 


Ph it was Murder, and upon this Difference 
hat in Opinion the C. J. granted a Certicrari to 
had remove the Cauſe into the King's Bench to 
hat be there argued and receive a legal and final 
his Determination; and although all the Judges 
\ere of B. R. were clear of Opinion that it was 
k- Murder, yet it being in a Caſe of Life, 
Ga. [and alſo becauſe of the former Difference} 
im- Hugger had not Judgment of Death, but 
atly vas admitted to his Clergy and burnt in the 
ired Hand, 

1em 

Tae This Cafe was upon a conſtructive or im- 
pon plied Malice; and though Hugget eſcaped 
fed the full Juſtice of the Law, he was yet or- 
two dered to be continued in Cuſtody eleven 


3 Months 


32 
Months without Bail, and to find Sureties 
for his good Behaviour for Life. 


Nota, This was not the Caſe of a Man 
(paſſwely ſpeaking) involuntarily impreſſed, 
who had committed no Crime, or of one 
who had himſelf endeavoured to regain his 
own Liberty; but the Caſe of a By-Paſſen- 
ger, a meer Stranger as well to the im- 

reſſed Man as to the Captors, and of one 
who had certainly no Authority to interfere 
in the Affair, as the impreſſed Man ſeeming 
ly ſubmitted, and in one Senſe was himſelf 
active, in going quietly along with his Cap- 
tors; but if that had been the Caſe, and 
the impreſſed Man had been killed by hi 
Captor in his Attempt to regain his ow 
Liberty; I cannot conceive the Act of hi 
Endeavour a ſufficient Provocation to kill 
for the Attempt ſeems to be no unlawful AQ, 

and there appears no unjuſtifiable Violence 
or Aſſault, to or upon any other than the 
firſt Aſſatlants, whom it ſeems not unlawtil 
to reſiſt; nor was any Authority of Lav 
oppoſed, any Execution of Juſtice reſiſted 
in the legal Senſe of the Terms; and whut 
ever the Neceſſity of the State at ſuch ! 
Time may be; and however lawful tit 
Power of impreſſing, under proper Refric 
tions, may be conceived to be, yet this Ne 
ceſſity and Power of impreſſing without the 
Sanction of ſome poſitive Law, is fs 
| 405 
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facie to be ſubſervient to the known Rules 


of the Law, eſtabliſhed for the Adminiſtra- 
tion of the public Juſtice of the Kingdom 
and the killing in ſuch a Caſe upon an in- 
plied Malice may amount to Murder, for 
more moderate Endeavours ought to be 
uſed, as the impreſſed Man might poſſibly 


be taken upon a Purſuit without killing. 
| Indeed in the Caſe of a Felon who ſhall 


endeavour to eſcape, and who cannot other- 
wiſe be retaken, the killing in ſuch a Caſe -- 
may be juſtifiable, as being the only Recom- 

pence left to ſatisfy a public Breach of the 
Law, and as in the Caſe of an inevitable Ne- 
ceſſity: To me indeed the Caſes ſeem wide- 
ly to differ, © Sed Davus ſum,” for the 
Point was never yet ſolemnly ſub judice to 
my Knowledge, and probably owing to pru- 
dential Reaſons of State. Vide 1 Hale 671. 
eauſque 679, who though he declines giv- 
ing any poſitive Opinion, yet his general 


Conception is eaſily collected from his Diſ- 
courſe, 


$. 9. The Intention of Evil, though not 
againſt any particular Perſon, will imply 
Malice in the Actor, who may be ſaid to 
be © hoſtrs human generis.” See F. 15. 


\. 10. Malice is Matter of Law, of which 
the Court, and not the Jury, are Judges ; but 
the Conſent of one Man to the malicious 

Vox. I. D Act 


[ 34 ] 
Act of another, is a Matter of Fact, to be 


found by the Jury. Lord Raymond 1 584. 


$. 11. The Court alſo are Judges upon 
the Facts found by the Jury, whether (if 
the Quarrel be ſudden) there was Time for 
the Paſſion to cool; or whether the Fad 
be deliberate or not: this is always left to 
[ the Judgment of the Court, upon the par. 
. | ticular Facts found. Lord Raymond, 149; 


1494- 


8. 12. Where there is a continual Con- 
courſe of People, paſſing and repaſſing un 
the Streets in a populous Place, as in Londen, 
and a Man HCientèer throw down Rubbiſh, 
&c. from a Houſe and kill another, this 5 
ſaid to be Murder, though he call out to the | 
People to ſtand aſide, for in common Pre-. 
ſumption he intended Miſchief. Vide IM * 


poſt ch. x. F. 4. * 


* 


8. 13. But if he had called out in a Coun 
try Town, or where the Houſe is fituated 7 
at a proper Diſtance from the Highway, a e 
Foot-Path, where there is no ſuch Frequency iſ 
of Paſſengers, it may then be a Manſlaughte 
or a Miſadventure. Vide Keyl, 40, 4 His 


3 Inſt. 57. 1 Hale, 472, 475. 5 


$. 14. Touching the general Doctrine q Hb. 


Murder by an implied Malice, you may read Blo 
more 


[ 35] 


more at large in 1 Hale 455, &c. throughout 


chat whole Chapter. 


F. 15. Malice expreſs, may be in the Prin- Expreſs 
cipal that doth the Act; in the Principal 


in the ſecond Degree aiding and abetting ; 


and in the Acceſſary before the Fact. 


$. 16. It is a Deſign formed for Miſchief, 
in the Execution of which, Death enſues; 


and this Rule holds, where ſuch Deſign is 
not formed againſt any one particular Per- 
bon; as a general Reſolution againſt all Op- 


poſers, or to reſiſt the Authority of Law, 
or the Execution of Juſtice; and in general, 


if the original Act be unlawful, and Death 


enſue, it is Murder. If A. go with a Reſo- 
lution to kill the firſt Man he meets, and he 


Imcets B. and kills him, this is Murder with 


expreſs Malice, it is even Malice againſt all 


Mankind, and was ſo ruled in the Caſe of 
Burdet and Winchur/t at the Old Bailey 


for the killing of Captain Faulkner, Wood 


Injt,, Vide ſup. F. 8. 


$. 17. A fertiori therefore will it be Ma- 


{lice expreſs, when the miſchievous Defign 


Is formed againſt any particular perſon, and 
made evident by Circumſtances, and De- 
Carations of the Slayer; as that he would 
be revenged of B. or have his Life, or his 
Blood ; and that ſuch Declarations (ſeriouſly 

D 2 and 


( 39] 
and deliberately ſpoken) after Time far 
Reflection, do manifeſt an expreſs Malice 
none can doubt, ſaith Lord Raym. in Oneby' 
Caſe, who, by the unanimous Opinion of 
all the twelve Judges, was convicted upon 
an expreſs Malice; and by an expreſs De- 
claration of it—D—n you, I will have yur 
Blood,; the Words ſhew a malicious Inten. 
tion, and appear to have been ſpoken with 
Deliberation, after Time for Reflection, 
and an Hour after the firſt Action by Ou. 
by ; who himſelf was the original Agereflor, MF 


8. 18. A mutual Malice makes no Dif. 
ference; for where two meet and fight in 
cold Blood, upon ſuch mutual Malice ir 


is Murder in the Slayer, faith Lord Rin v 
ſupra, and ſo was the Opinion of Cote, n 
in B. R. Mich. 11 Fac. in Thomas's Caſe for ſt 
the killing Connard in «Nuel, 

8. 19. If A. in cold Blæcd, maliciouſly aii 
unlawfully and deliberately, doth any ca- T. 
poreal Damage to B. of which he afterwas IM its 
die, this is Murder by expreſs Malice po 
though he had no original Deſign to kill; MW an. 
but if it appear that zz his Anger only, iH ot 


meant to chaſtize, and Death enſue ; it vil up 
be only a Manſlaughter, 


8. 20. Revenge executed on a ſuddet 
Provocation, in ſuch a cruel Manner, wit 


a lethal or dangerous Weapon, as ſlew . \ 
me ber 


[ 37 ] 


malicious and deliberate Intent to do Miſ- 


chief, and Death enſue; this, from the Na- 
ture of the Fact, is Murder by expreſs Ma- 
lice. Vide poſtea ch. x. F. 7. 


21. In ſhort, where Acts are cruel or 


| unlawful, and deliberate, and do tend to 
| the immediate Hurt of another, or ſo by 
a neceſſary Conſequence ; this, where Death 
| enſues, will be Murder by an expreſs Ma- 
lice. Per Lord Raym. in Oneby's Caſe, from 
| whence generally the above is taken, 


$. 22. The Evidence of a Malice in fact, 


muſt ariſe from external Circumſtances, diſco- 


vering the inward Intention; all which are va- 


rious, according to the Variety of the Circum- 
ſtances, 


\. 23. And this leads me now to publiſh 
2 Caſe of my own taking, about twenty-five 
Years ſince, I own I think it ſingular in 


its kind, and no where yet publickly re- 


ported, it is attended with Circumſtances 
and Facts unheard of before; and I being 
of Council with the Proſecution, do take 
upon me to ſay, the Facts reported were 
tully in Proof; it was the Caſe of Dalton, 
Griffith and Belt, for the Murder of Jobn 
Waller in the Pillory, thus, 


d. 24. Memorandum, Monday, Septem- 


ber 11th, 1732, at the Seſſions held at Juſ- 


3 tice- 


1 


hs — — = Qt — = 
— — li. r — — — 
2 — = — Z ">. — — — 
— — 


3 


's 

iN 
* 
7 

1 

i 


[38 ] 

tice-hall, in the Old Bailey, London, be. 
fore the Lord Mayor and Aldermen, and 
Sir William Themeſen, Knight, one of the 
barons of the Court of Exchequer, and alſo 
Recorder of London, came on the Trials 
of Edward Dalton, Richard Griffith, alias 
Serjeant, and William Belt, alias Worrel 
upon an Indictment for-the Wilful Murder 
of Jahn Waller ; and the Indictment char. 
ged, that they, Deum pre oculis furs nm 
« habentes, ſed ir/tigatione diabolicd moti & 
« ſeducti, 13*. die Junii, t Georg, 
« ſecundi, vi & armis, &c. apud, &c. in 
« & ſuper quendam Johannem Waller, i 
te pace &c. felonice, voluntarie & ex eorun 
« malicid præcogitatd inſultum fecerunt 
& Et quod prœdict. Edvardus Dalton, cun 
& ambabus pedibus, prefatum Johannem, tn 
« & ſuper ciput, pettus & ventrem, i pf 
& Johannis adtunc et ibidem diverſis Ticibus, 
te felonice, voluntarie & ex malicid ſud pra- 
te cogitatd calcauit; dans eidem Johanni ad. 
te func & ibidem, cum diftis pedibus ipſus 
« Edvardi, in & ſuper difta caput, peu 
e & ventrem, ipſius Johannis, ſeparales ce 
te tuſenes mortales, de quibus, &c. diffs 
e Johannes, &c. inde obiit. And Grifjit 
and Belt were charged with being prelent, 
abetting, aiding, affiſting, comforting and 
maintaining the ſaid Dalton, in the Killing 
and Murder aforeſaid; and the Indictment 
concluded, that all three in Manner and 
Form aforefaid, feloniouſly, wilfully, * 
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of their Malice forethought, did kill and mur- 
der the ſaid Fobn Waller, contra pacem, &c. 


To introduce the Caſe, it is neceſſary to 
ſtate, that it appeared, in Evidence, this John 
Waller had been a notorious Thiet- taker, 
and of infamous Character; one who, for 


the Sake of the Reward, had been often 


ſuſpected unjuſtly to have proſecuted the 
innocent to Conviction for Robberies ; but 


who by Wiles and Arts had always the 


good Luck not to be effectually detected, 


until May Seſſions 1732, when he was 
indicted by the Name of ohn Waller, alias 


Trevor, for endeavouring to defraud TJobr 
Edlin, of his good Name, Life, Goods, 
and Chattels, by a falſe Information, made 
and lodged in Writing, before a Midaleſeæ 


{ Juſtice of the Peace, and figned by him as 
by the Name of Trevor, by which he falſly 


charged him and another with robbing him 


on the Highway, in the County of Hert- 


ford, and by the Name of Trevor, he was 
bound over to proſecute, and Ealin was ſent 
to Newgate. 


At the Aſſizes at Hertford (whither Ealin 
was removed) an Indictment upon the Evi- 
dence of Waller, (as Trevor) and others was 
found bi/la vera, for the ſuppoſed Robbery, 
but when the Trial came on, no Evidence 
appeared, and Edlin was acquitted, and 

D 4 the 
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the Proſecutor's Recognizance ordered to be 
eſtreated. 


Edlia upon this Delivery proſecuted Wa. 
ler as above; and in May Seſſions aforeſaid 
he was tried, and in the Courſe of the Trial 
it appeared, that from Hertford, Waller 
went to Cambridge in the Norfolk Circuit, 
and there capitally convicted two Men, for 
a Highway Robbery on himſelf ; but the 
Evidence being ſuſpected, a private In- 
quiry was made into Haller's Character, and 
a Satisfactory Account came juſt Time 
enough to prevent the Execution of the in- 
nocent Convicts. 


Upon this Indictment of Edlin's, Waller 
upon full and clear Evidence was convicted, 
and ſentenced to ſtand four Times in the 
Fillory, twice at the Seven Dials, and twice 
at Hick's Hall, with Fine, Impriſonment, 
and Security for good Behaviour for Life. 


And this introduces the preſent Caſe 
againſt Dal/on, &c. for upon the 13th Day 
of Juue 1732, the Day laid in the Indict- 
ment, Muller was no ſooner fixt in the Pil- 
lory at the Seven Dials for the firſt Time, 
but the Priſoners Dalton and Griffith (for 
no Evidence appeared to affect Belt) laid 
their Hands upon him, and got him out; 
they then tore all his Cloaths from him, in- 

| ſomuch 
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ſomuch that (excepting his Feet) he was 
| ſtark naked; they then both ſtamped. upon 
him,--on his Head, Breaſt, Bellyand Privy- 
Parts to ſuch a Degree, that from the Evi- 


d dence it appeared the Deceaſed was a miſe- 
I table Spectacle; his Noſe flatted; his Head 
7 dented in; his Brains out; and not one 


t, Part of his Body free from a Bruiſe or 
x WW Wound; he was thought to be dead on the 


e Pillory; but being brought back, was ob- 
- ſerved to have ſome Life, which ſoon after 
jd went from him. 

e 

n- WW Beſides the above Facts, which were all 


fully proved, it was ſwore that the Stalks of 

Colliflowers and Artichokes flew ſo thick, 
chat the Sheriff's Officers could no Way 
d, preſerve him; and that in particular a Chim- 
he ney Sweeper (not taken) was ſeen to thruſt 
ce ſome Soot into the Deceaſed's Mouth, and 
at, that Grit endeavoured to force it down 


| his Throat with the Stalk of a Colli- 
flower. 


Jay The above Facts were ſeverally ſtrength- 
ct- W ned by Circumſtances, and the public De- 
'1l- WF clarations of Dalton and Griffith both before 
and after; in Particular it was proved, 


That Dalton immediately upon the Con- ,, 
viction of Waller declared and expreſſed 

himſelf, firſt to the Mother, (the Proſecu- 
IH trix 


** 
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trix of this Indictment) * D—n your Blood 
« you B—ch, your Son's convicted; J 
* have ſpent Half a Crown this Day, and 
« Til ſpend another when he is in the 
« Pillory, but III have one of his 
« Checks, | 


c That Waller ſhould never ſtand in the 


% Pillory, at Hich's-Hall; for he would 


© have his Blood at the Seven Dials.“ 


That when Wally was on the Pillory 
under the Feet of the Priſoners, Griffith 
was heard to ſay, © Well played part- 
% ner Dalton; and that Dalton in Anſwer 
ſaid, G—d d—n him, I will never leave 
« him whilſt he hath any Breath in his Body, 
« for his falſe Evidence hanged my Bro- 
* ner.” 


That Dalton declared, he had mur- 
e dered Waller, and had had his Blood; 


e for he had hanged his Brother.“ 


It was in Proof likewiſe that Dalton and 
Grifith followed the Coach wherein the 
Body was, in Triumph, hallooing and re- 
Joicing; and that Dalton eſpying the Mo- 
ther cried out, There is the old B—ch 
“ his Mother; if ſhe was in the Pillory 
ce I'd ſerve her the ſame Sauce.” And 


that Dalton ſhould ſay, That now he — 
6 went 
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« ſent his Soul half way to Hell, and his 
« Body ſhould be ſold to the Surgeons for 


« an Anatomy, to pay the Devil for his 
| <« thorough Paſſage. 


Mr. Baron Thompſon ſummed up the Evi- 
dence in a moving pathetic Manner clearly 
and fully; and made moſt proper Obſerva- 


tions on the Liberty of the Mob in pre- 
ſuming to inſult a Perſon defenceleſs in the 
Pillory, under the Sentence of the Law, 
however great his Crimes might be. 


In concluding, he directed the Jury to 


| diſcharge their Conſcience, and find it Mur- 
| der as againſt Dalton and Griffith, but to ac- 


quit Belt; in regard (as the Truth was) he 


| had no IIl-Will to the Deceaſed; was only 


Aſſiſtant to the Sheriff; was the Perſon who 
put him into the Pillory; and who endeavour- 
ed to ſhelter him from the Mob. 


Upon this Evidence and Direction the 


| Jury readily acquitted Belt, and found Dalton 


and Griffith Guilty; and they accordingly 


received Sentence, and were afterwards exe- 


cuted. 


0 2 


This Caſe is of long ſtanding, nor had 
now thought of it, if a like Caſe had 
not refreſhed my Memory, to wit, a Caſe 


happening in Smithfield, London, in March 


1756, 


== — 
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1756, where one Egan otherwiſe Gata7an, 
a Thief-taker, was killed in the Pillory; 
in which Caſe the Coroner's Inqueſt found 
the Facts ſpecially, and concluded the killing 
to be wiltul Murder by Perſons unknown; 
but no particular Evidence afterwards ap- 
pearing to affect any particular known Per- 
ſon, it reſted upon that Inquiſition ; which 
may be ſeen hereafter among the Prece- 
dents in the third Part of the Work. 


CHAP, v. 


Of Murder by the Concealment of the Death 
of a Baſtard. 


C. x. HIS Offence ariſes upon the Sta- 

tute 21 Jac. c. 27. by which © if 
et any Woman be delivered of any Iſſue of her 
* Body, Male or Female, which being born 
*« alive, will, by the Laws of the Realm, be a 
&« Baſtard; and do endeavour privately, either 
ce by drowning, or ſecret burying thereof, or 
* any other Way, either by herſelf, or by 
te the procuring of others, ſo to conceal the 
% Deuth thereof, as that it may not come to 
“Light, whether it were born alive or not, 
e but be concealed ; in every ſuch Caſe the 


Mother ſo offending, ſhall ſuffer Death, 2 


1! 
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« in Caſe of Murder; except ſuch Mother 
« can make Proof by one Witneſs at leaſt, 
that the Child, whoſe Death was by her ſo 
« jntended to be concealed, was born dead.” 
This Act by ſeveral Continuances 1s ſtill in 
Force. Vide 3. Car. 1. c. 5. F. 22. in Fine, 
16 Car. 1. C. 24. in Fine. 


$. 2. The Indictment to put the Priſoner 
to prove the Child was born dead, according 
to this Statute, muſt contain this ſpecial 
Matter, viz. that the Priſoner was deli- 
vered of Iſſue, Male or Female, which by 
the Laws of this Realm, was a Baſtard, 
and that it was born alive, and then 
ſhew how ſhe killed it. 2 Hale 190, 288, 
289. 


\. 3. But the Indictment need not al- 
ledge, that ſhe concealed it, or be drawn 
ſpecially, or conclude contra formam Statuti; 
tor the Statute makes no new Offence, or 
creates a new Crime; it only direQs the 
Evidence, and makes the Concealment un- 
deniable Evidence of Murder. 


F. 4. Vet if Advantage be to be taken of 
this Statute againſt the Priſoner, the Con- 
cealment muſt then be proved by Evidence; 
though if no Concealment be proved, it is 
ſtill left to the Jury to enquire, whether ſhe 
murdered it or not, by thoſe Circumſtances 

that 


46 
that concur in the Caſe. See Keyl, 32, 31, 
as if it be wounded or hurt, &c. 


§. 5. But it doth not put the Mother 
upon an abſolute Neceflity of proving it born 
dead | Hale here is miſprinted] by one Wit. 
nels; and as Hale faith the Evidence ſtand 
but as upon a Caſe at common Law, and 
mercifully adds, that if upon View of the 
Child it be teſtified by one Witneſs, by ap- 
parent Poſſibilities, that the Child was not 
e ad debitum fpartiis tempus,” as wanting 
Hair, Nails, or other Circumſtances, this 
he always took to be a Proof by one Wit- 
neſs, that the Child was born dead; never- 
theleſs leaving it to the Jury as upon 2 
common Law Evidence, whether guilty or 


not. UG ſupra. 
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$. 6. N'. the Intent to conceal is materia], 
for according to Key/ 33. if a Woman con- 
feſs herſelf with Child, and afterwards be 
delivered by Surprize, no Body being with 
her, ſhe is not within the Statute, for here 
is no Intent to conceal; 'tis the ſame if ſhe 
call out for Help when in Labor. 


7. © Peccatum, peccati cauſa eſt & 
© pæna, for in this Crime of Incontinency, 
we obſerve Fornication and Adultery, then 
the Birth of a Baſtard, which, to bide the 

Shame, 


4 


WET | 
Shame, begets Murder, and Murder Exe- 


cution. 


CHAP. VE 
Of Manſlaughter. 


do J. 1 HE Crime of Murder is pu- 
15 niſhed by the ſtrict Juſtice of the 
it. aw; but in this Crime of Manſlaughter, 
e. the Manſlayer is relieved by the Mercy of 
lit; tis from this bounteous Flow, it be- 


comes an Offence of an inferior Degree to 
Murder, 


y. 2. It is, ſays Lord Raym. 1496, the 
merciful and peculiar Diſtinction of the 
Law of England, which in ſome Inſtances 


permits to extenuate the greateſt of private 
KNnuries, 


N. 3. It is the killing of another without 
Malice, in preſent Heat, (Vide Cro. J. 296. 
I Caltb. Rep. MS. Royley) or ſudden Quar- 
rel, where each runs the Hazard of his Life 
then rr it may be upon a juſt Provocation, or in 
he Commiſſion of a voluntary unlawful 
ct, (1 Inft. 187.* 3 Inf. 55.) without 
any 


* 
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any deliberate 1 of doing Miſ- 
chief. Vide poſiea, F. 1 


4. It differs not in Subſtance of the 
Fact from Murder, but only in Circum- Ii « 
ſtances. ; 


§. 5. It differs in the Degree and Quali- 
ty of the Offence, as Murder is upon Ma- MW is 
lice expreſs or implied; Manſlaughter upon t 
a ſudden Occaſion, or without an will Intent; b 
and this is the Reaſon, that in Manſlaugh- to 
ter, there can be no Acceſſary before the i ca 


8 6. Secondly, it differs in the Form of {Whirl 
the Indictment; Murder being always Par 
charged to be with a * felonice ex malicis 146 
« ſud precogitata interfecit & murdravit; Nl 
Manſlaughter only With a a ** felomce inter- 


«c Fecit. ” C 


$. 7. Thirdly, it differs in the Point of mor 
Clergy, the Benefit of which in Murder is get 
taken away, by Stat. 23 H. 8. c. 1. but | 
allowable in Manſlaughter, Ir al 


FS. 8. And, laſtly, it differs in the FormÞ"y oi 
of the Pardon, which, in ManſlaughtesW'aws 
may be general, by the Words “ felonta, ol 
4 felonica interfe&io ;” but in Murder mul 
be ſpecial. Vide 1. Hale 459, 466. 
9 


d. 0 


r 3 
$. 9. This Diſtinction between Murder 
and Manſlaughter is occaſioned by the above 
Statute, and other Statutes, taking away the 
Benefit of Clergy, and which have been the 
Occaſion of many nice Speculations, ſaith 
Holt, C. J. in Keyl. 121. 


F. 10. That Branch of the Crime, which Sudden 
is in the ſudden Quarrel, muſt be whereW"* 
the reaſoning Faculties at the Time are 
locked up, and the Slayer doth not appear 
to be Maſter of his Temper, or anywiſe 
calmed, whereby the Heat of his Blood 
may be preſumed to be cooled; it muſt be 
all one continued Act of Paſſion, upon the 
firſt ſudden Occaſion ; which lies upon the 
Party indicted to prove. Vide Lord Raym. 

1493, 1496, 1497. Keyl. 27. g. Co. Ma- 


cally, 
9. 11. Though the Quarrel may be ſad- 


den, and alſo a mutual I ighting, before the 
mortal Wound given; yet it is by no means 
a general Rule, that the Killing will be only 
Manſlaughter ; for if A. upon reproachful 
Ir abuſive Words, draw his Sword, and 
ake a Paſs at B. or ſhall attack him, with 
ny other dangerous Weapon, and then B. 
raws and they fight, and A. kills B. in this 
ale, though there was a {udden Quarrel 
pon Words, and afterwards a mutual Fights 
ng, yet ſince A. attacked B. with what might 
Vor. I. E have 
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have taken away his Life; though they 
. fought afterwards, this is Murder, and was 
ſo agreed by all the Judges in Oneby s Caſe, 
faith Lord Raym. 1493- 


F. 12. It is very true, faith Lord Raym, 
1494, the Law hath fixed no Time, in 
which the Paſſion can be ſuppoſed to be 
cooled; nor can it; for the Degree of Mens 
Paſſions differ, and all muſt depend upon 
the Facts, and intermediate Acts of Reflec- 
tion and Deliberation. 


8. 13, The Fighting by Apporntment 
the next Day, upon a ſudden Falling out, 


] 
hath been often held Murder; ſo of a Fal- 
ling out in the Morning, and a Fighting in 
the Afternoon; for there was Time to cool { 
and allay the Heat, and the Meeting was of Ml * 
Malice. Keyl. 27. . 

8. 14. So if two ſuddenly fall out, and 
afterwards ſuppreſs their Anger, and fall 
into other Diſcourſe, or have other Diver- ay 
ſions; by which their Heat may reaſonably Ca 
be intended to have cooled; and they after: ted 
wards fight, and one kills the other, th 5. 
is Murder; for being attended with fuct 2 
Circ omftances, the Act may be ſuppoſed t 3 
be deliberate, and a Revenge premeditated Ma, 
upon the fii ſt Quarrel; and the Jury at ty 


Judges cf the Facts, from which thol 
Cy Mor 


Lr! 
Circumſtances are collected. Key/. 56. 1. 
Lev. 180, 


$. 15. The ſecond Branch of the Crime Juſ Pro- 
is in the ju/? Provecation, which lies upon" 
the Slayer to prove; for when it appears | 
that one hath killed another, it will be in- 7 
tended he did it maliciouſly, Str. 773. ft 
Lord Raym. 1493. Keyl. 27. until the con- mi 
trary appear. if 


8. 16. A firſt Aſſault upon, or an In- | 
dignity offered to, the Slayer; where he may 
reaſonably apprehend a further Deſign upon _ : 
him, or upon his Poſſeſſion or Property ; ly 
as the Huſband killing the Adulterer in the & 
Act; theſe are juſtifiable Provocations, and | 


will reduce the killing to a Manſlaughter. | 
Keyl. 51, 135, 136, 137. Raym, 212. 7 
I. Vent. 158. 1 


$. 17. And ſo was the Caſe of John Mad- 
dy or Manning, (for by both Names the f 
Caſe is reported) 23. C. 2. who was indic- 
ted at Surrey Aſſizes, ſor the Murder of 
Francis Mavers, and upon not guilty plead- 
ed, the Jury, by the Direction of Mr. Juſtice 
Twiſden, found the Fact ſpecially, That 
Maddy coming into his Houſe found Mavers 
in the Act of Adultery with his Wife, and 
that with a Joint-ſtool he ſtruck and killed 
Movers; and that there was no precedent 
2 2 Ma- 
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by the Direction of the Court, was gently 
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Malice in Maddy towards Mavers ; and by 
the Opinion of the whole Court of K. B. 
into which the Record was removed by 
Certiorari, this was not Murder; nor yet 
under the Privilege of a % defendendo ; but 
was Manſlaughter : and Jealouſy is the Rage 
of Man, faith Solomon, Prov. vi. 34. and 
Adultery is the higheſt Invaſion of Property, 
and Maddy had his Clergy at the Bar, and 


burnt in the Hand, becauſe there could be 
no greater Provocation. Ub: ſupra, and 
1. Hale, 486. who adds, if Mavers had 
been taken by Mauning in the Attempt of 
a Rape upon his Wife; and upon the Wite's 
crying out, Manning had come and killed 
Mavers, in the Act of his Raviſhment; it 
had then been but a /e defendendo ; for the 
Attempt was a Felony, 


F. 18. In the above Caſe, as reported by © 
George Bradbury, formerly of the Middl 
Temple, Eſq; and who died Curſitor Baron de 
of the Exchequer, MS. Juſtice Tuiſde 
quoted Spe/man's Reports of a like Caſe in 
the Time of Henry VIII. wherein it is faid i an 
to be Felony, unleſs it were in Defence of i U 
his Wife ; and that there was a Caſe before 
Juſtice Jones, wherein a Man was jealovs 
of a Miller concerning his Wife; and ſeeing liv 
the Miller go along, taid, © 1 will be reven- (Nel 
*©-ged of him,” and then followed him, don 


] 
ans 


and found him lying with his Wife, and 
killed him ; this he judged Murder becauſe 
of the precedent Words. Et per Hale, 
C. J. the Judgment of Tones was right, 
becauſe it appeared by the Words, there 
was a precedent Malice; but here the Qyeſ- 
tion is only, whether ſuch an Injury be a 
Provocation ? Certainly it is a great one, and 
greater than the Man's ſeeing his Son bloody 
| Cro, J. 296. 12. Co. 87.] by another's beating 
him; by the Law of the Romans this was 
no Crime at all: It was well done to be 


found, but it cannot be Murder. Vide 


etiam Molloy, B. 1. c. 6. F. 10. 


$. 19. That Branch of the Crime, which Untavfal 
conſiſts in the unlawful Act, muſt be with- A. 


out any deliberate Intention of doing any 
perſonal Hurt; for if the unlawful Act be 
deliberate, or immediately tend to the per- 
ſonal Hurt of another, or ſo by a neceſſary 
a and Death enſue, it is Mur- 
er. 


F. 20. So that an unlawful Act, without 
an ill Intent, is Manſlaughter; but 0 / an 
ill Intent, Murder. 


§. 21. Playing at Foils, Cudgels, Hand- 
lword, &c. by Conſent and for Sport, to try 
their Skill, and there be no deliberate Inten- 
uon of doing a perſonal Hurt, and Death 
1 en- 


[ 54 ] 


enſue ; it is only a Manſlaughter, 1. Hale, 
472. 


$. 22. So where Death happens by ſhoot. 
ing at Butts, playing at Foot-Ball, or Wreſt- 
ling, &c. which are uſed for Diverſion or 
Exerciſe, and attended with no apparent 
Danger of Life. Kcilw. 108, 136. 


F. 23. So if a Man, ſhooting at Wild 
Fool, &c. by Accident kill another, if the 
Slayer be not qualified to keep a Gun, it is 
Manſlaughter ; but if qualified and the AQ 
be lawful, it is CHancemedley only. 


F. 34. Yet ſhooting a? Tame Fowl of pri- 
vate Property, with Intent to ſteal it; anda 
By-Stander is killed, it is Murder; notwith- 
ſtanding the Party may be qualified to keep 
a Gun; for the original Act was unlawtul. 
Vide 3 yt. 56. Keyl. 117. 1. Hale, 475 
But if with no Intent to ſteal ; it is only a 
Manſlaughter, becauſe not maliciouſly; or 
with an Intent to hurt private Property, or , 
a By-Stander. See before 22. QF. 10. 11. 


CHAP, 
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CHAT. Vi 


Of Manſlaughter on the Statute of Stabbing. 


ſlaughter before deſcribed ; there 
is what 1s ca! Ted a Manſlaughter exempt 
from Clergy, and puniſhable as Murder. 


9 1 B ESIDES the Crime of Man- 


F. 2. For by the Stat. 1. Fac. . 
and ſince called the Szatute of Stabbing, it 
is enacted, © That where one thruſts or ſlabs 
2 anther, not having then any Weapon drawn, 
* or then ſtriking firſt, fo that be die within 
Six Months after, although it were not of 
e Malice or Forethought, be ſhall not enjoy 
e the Benefit of his Clergy ; this Aft fhall 
not extend to charge any with thruſiing, or 
* flabbing, when it is done only ſe detendendo, 
% by Misjortune, or in keepins the Peace, or in 
* chaſtifing a Child or Servant with 29 Jitent 
* or Put po lo commit Manſf/aughter.” 


d. 3. This Act was made in the firſt Par- 
lament of King James I. to prevent Fewds 
between the Eugliſb and Scotch Nations; 
the Practice of Duelling; the killing of Men 


luddenly ; and for the Peace and Quiet 
EL. A. | 2 
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the Kingdom in general. It is a good Law, 
and favourably to be conſtrued for the Bene- 
fit of the Subject. 


8 4. It is but a Declaration of the com- 
mon Law, and made to prevent the Com- 
paſſion or Inconveniencies of Juries, who 
were apt to believe, that to be a Provocation 
to extenuate a Murder, which in Law was 
not. Keyl 55. 


F. 5. This Act, though at firſt but tem- 
porary, was continued by 17 C. I. c. 4. til 
otherwiſe ordered by Parliament. 


$. 6. No Man is ouſted of his Clergy by 
this Statute, but he who a&ually tabs ; not 
thoſe who are preſent, aiding or abetting ; 
and though the Indictment be ſpecially 
formed upon the Statute, and do conclude 
contra formam Statuti; yet it is good, and 
will ſerve as for a common Manſlaughter 
againſt the Aiders and Abettors, who may 
thereupon be convict of fimple Man- 
ſlaughter, and have their Clergy ; as well 
as a Man upon an Indictment of Murder 
may be acquit of Murder, and convi ot 
Manſlaughter. Vide 1. Hale 468, &c. 2 
Hale 344. 


9. 7. Upon an Indictment upon this Sta- 
tute, if it cannot be proved by whom the 
| Stroke 


[7] 


Stroke was firſt given; the Caſe is then out 
of the Statute, Allen 44. 


8. 8. To be within this Statute two 
Things are abſolutely neceſſary ; iu, that 
the Party ſlain had then no Weapon drawn; 
and, ſecondly, that he did not then ftrike 
firſt, 


8. 9, And in Indictments upon this Sta- 
tute, the C:rcumſtances, contained in the 


Proviſo, are inquirable of, Per Keyl, 28. 


§. 10. To put the Priſoner /rom his 
Clergy, the Indictment muſt be /peczally 
formed purſuant to the Statute : It will other- 
wiſe be but a common Manſlaughter, and 
the Party will have his Clergy. 


F. 11. The Statute doth not create a new 
Offence, or make the Offence Felony ; it 
only ouſts Clergy, (upon the particular Cir- 
cumſtances expreſſed in the Act) which the 
common Law allowed. 


F. 12. The Indictment therefore, any 
more than -in Burglary, or Robbery, need 
not conclude contra formam Statuti, though 
it doth not vitiate the Indictment [C. J. 
283. 1 Bulftr. 141.] to conclude ſo; and 
though it be the common Concluſion at this 


Day; it is good, faith Hale, with or with- 


Out; 


. 
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out; though tis beſt to follow the common 
Uſage, as every Man doth not readily ob- 
ſerve the Reaſon of the Omiſſion of that 
Concluſion. 1. Hale, 468. All. 43. 12 


Mod. 502. 


8. 13. Where the Slayer was at any Time 
ſtruck by the Party killed; or where the 
Party killed had a Weapon drawn at any 
Time in the Quarrel before the Thruſt, 
Stab, or mortal Wound given ; the Slayer 
is out of the Statute though he gave the 
firſt Blow; for the Words, © not then firſt 
& ſtricken, or having then any Weapon 
* drown,” ſhall be referred to the Time of 
the Quarrel or Controverly, and not to the 
Hl immediate Inſtant of the Wounding, 
3 Thruſt, or Stab; and alſo to a Weapon 
1 drawn at any Time during the Quarrel. 


Vide 3. Lev. 235. 


8 x 
i 4 $. 14. In an Indictment upon this Sta- 2 
+ tute, if it appear upon the Evidence that K 
„ the Deceaſed ſtruck firſt; though the 
8 Criminal will not be convicted upon the 1 
] Statute, yet it is good Evidence to convict 7 
| F, for Manſlaughter at common Law. 2. Hal, WW _ 
3 292, 302. | 
q: | 15 
18 S. 15. Stabbing with a Tobacco Pipe, x : 
q j or with an Halbert, hath been adjudged 2 C 
| Stab, within the Statute. Per Glynne, C.] 
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Si. 468. & per Maynard arguendo, the tak- 
ing up of a Candleſtick to ſtrike another 
hath been adjudged a Weapon drawn; but 
a Killing with a Hammer is not within the 
Statute, for it is not ſuch a Weapon or Act 
as will bring it within that Law. 1. Jo. 432. 
1. Hale, 469. 


$. 16, But if the Party flain had a Cud- 
gel in his Hand, (ſuch a Cudgel as might 
probably do hurt) or had diſcharged a Piſtol, 
or thrown a Pot, &c. at the Party ſtabbing, - 
it is a Weapon drawn within the Statute, 
and will intitle the Priſoner to the Benefit 
of his Clergy. 1. Hale ſupra, and 470. 
3. Lev. 2 56. 


§. 17. It may fo happen that the Caſe 
may be within the Words of the Statute, 
and not within the particular Exceptions 
and may notwithitanding be a Caſe not 
intended in the Statiite, fo as to take away 
the Benefit of the Clergy. 


§. 18. As in the Caſe of a Baihf, who 
(having a Warrant to arreſt a Man) with 
Violence entered his Chamber early, 
not mentioning his Buſineſs, or that he 
came to arreſt; and the Man not knowing 
him to be a Bailiff, or that he came to ar- 
reſt, take down a Sword hanging in his 
Chamber, and kill the Bailiff, this is not 


within 
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within the Meaning, though within the 
Words, of the Statute ; and the Priſoner had 
his Clergy; for the Priſoner did not know, 
but that the Party came to rob or kill him, 
when he thus violently entered his Cham- 
ber, and without declaring his Buſineſs, 
Hale ubi ſupra et Sti. 467. Buckner's 
Caſe. 


§. 19. In the Caſe of a Creditor who 
ſtood at the Door of the Chamber, with a 
Sword in the Scabbard, to detain the Debtor, 
till the Bailiff was ſent for, and was killed 
by the Debtor with a Dagger, which he 
took out of his Pocket; this, upon a ſpecial 
Verdict, was adjudged only a clergiable 
Manſlaughter ; for the Debtor was inſulted, 
and without Proceſs of Law injuriouſly im- 
priſoned; and notwithſtanding it was a 
Caſe within the Vords of the Statute, yet 
it was not within the Reaſon of it, faith 
Holt, C. J. in Key!. 136. 
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CHAP. VIIL 


Touching Duels. 
9. 1. XTREME Violence to the 


Perſon, or an unavoidable Ha- 
zard of Life, is an Attack upon Man's na- 
tural Honour, and inſtantly excuſes, nay, 
even requires a Self- Defence; but can never 


be properly applied to Dueling, or the un- 
juſt Notion of giving, or of the accepting of 


a Challenge ; this no mutual Conſent can 
juſtify or warrant ; the Guilt therefore of 
Murder is chargeable upon all engaged in 
them ; it is the taking the Sword of juſtice 
out of the Hands of the Magittrate, to 
whom it is delegated by God and the King" 

it is an “ infælix pugna ubi g ber * — 
«© incumbit victeri, quam victo. Upon this 
Account therefore I cannot think myſelf 
diſcharged, without a few Words upon the 
Subject in this Place. 


$. 2. C. J. Hale tells us, though in Caſcs 


of Hoſtility between two Nations, it is a 


Reproach and Piece of Cowardice, to fly 
from an Enemy; yet in Caies of Aſſaults 
and Affrays, between Subjects under the 
ſam: 


— 
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ſame Law; the Law owns not any ſuch 
Point of Honour ; becauſe the King and 
his Laws are to be the © Vindices injuria- 
« rum,” and private Perſons are not truſted 
to take capital Revenge one of another, 
1. Hale, 481. 


8. 3. It was a wiſe Direction ſaid to be 
engraved on the Blade of the temporal 
Sword, preſented by the late Duke of Mar- 
ton to the late Biſhop Atterbury upon his 
Exile, Draw me not without Cauſe ; * 
« me not up without Honour,” alluding to 
a juſtifiable Self- Defence, and agreeable to 


the above Diſtinction, 


$. 4. And Fleta tells us, that in his Time 
«* quicungue monomachiam, & ſingularem pug- 
e nam, ſponte ſuſceperit vel obtulerit, bmi. 
& cida t; & mortale contrahit peccatum. 


Lib. 1. c. 34. F. 26. 


S. 5. The Miſchiefs ariſing from this 
ſuddenungoverned Rage, are greatly to be de- 
plored; they are wholly owing to a fallacions 
and ill-conceived Opinion, of the Teſt or 
Mark of juſt perſonal Honour; and want 
{ome more effectual Curbs to its moſt dire- 
ful Effects, than what the Mildneſs of out 


Laws doth at preſent admit. 


8, 6. 
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F. 6. I mean not here to collect how far, 
or wherein, this Crime of Dwelling is pu- 
niſhable 8* the Law of the Land; that the 
late Mr. Serjeant Hawkins, from former 
Authorities, nath already done with great 
Induſtry and Judgment, nor is the Crime 


_ without Death, within the Coroner's imme- 


diate Inquiry. 


$. 7. But this falſe Notion of Honour 
being often ſuggeſted, as a Defence for un- 
juſtifiable Wrath; I ſhall here trouble the 
Reader with a few Words extra the ſtrict 
Tye of Obedience to human Laws, which 
I hope may notwithſtanding have ſome 
Weight, as well in Relation to what hath 
been before offered touching Murder and 
Manſlaughter, as to a Defence of this Sort, 
when given in Evidence to a Coroner's 
Inqueſt, upon a Death happening by this 


Means. 


$. 8, For myſelf I own I could never 
think upon the Subject, but with a ſerious 
contemplative Sorrow ; the ſhort Rhapſody 
therefore I hope may be excuſed. 


F. 9. The Mind no ſooner conceives Re- 
venge, than it inſtantly glories in the very 
Paſſion; falſe Ideas are immediately let in, 


and the cool Uſe of Reaſon and Reflection 
ſhut out. 


7 §. IO, 
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8 10. To forgive and be forgiven the 
Scripture directs ; now with what Difficulty 
can it be expected, that the Criminal (who 
thus raſhly forces himſelf into the Preſence 
of his offended God, or becomes the Cauſe 
of it in another) can hope for that Mercy 
pronounced by our Saviour himſelf in the 
Goſpel. Math. 25. v. 34. 


8 11. © He that is flow to Wrath, is of 
ce great Underſtanding; but he that is haſty 
&« of Spirit, exalteth Folly, The Diſcretin 
« of a Man, deferreth his Anger; and it 1s 
6 his Glory to paſs over a Tranſgreſſion ; far 
& Anger reſteth in the Boſom of Fools.” faith 
the wiſe Man. Prov. ch. xiv. 29. cb. xix, 
11. Eccleſ. vii. v. g. 


§. 12. Do Violence io no Man, faith 
the Goſpel, Luke iii. v. 14. and avenge 
& not yourſelves, (ſaith Sr. Paul) but rather 
« give Place uno Wrath; Vengeance is mine, 
« and I will repay, faith the Lord.” Rom. 
xix. v. 20. 


| 
| 
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F. 13. Since the Lord abhors the Blood- 
thirſty, and we are thus told Vengeance 1s 
God's Prerogative, and what doth eternally 
belong to him; what in his Name ca! 
countenance Man in this Treaſon to his 
Creator! What this Crime to his King, his 


Country and the Laws! and what this Want 
0! 
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of Charity to his Neighbour ! not only thus 
to attempt the Life of his Fellow-Creature ; 
but at the ſame Time alſo throwing him- 
{elf into the utmoſt Danger of his own ; 
and his Mind at the ſame Time unrelenting, 
and glowing with Wrath and Fury, and a 
Multiplicity of other Paſſions, 


$. 14. It is a moſt flagitious Practice, and 
the Effect of a miſtaken, and, in Truth, 
unmanly Courage ; it is a wild Deciſion of 
the private Sword (allotted for other Pur- 
poles) exerted againſt true Honour and true 


Religion; and what greatly adds to the 


Crime is, the Duelliſts favage-peccant-Wiſh, 
to execute the unauthorized Sentence, with 
his own Hands; when at the ſame Time 
the making or giving of the deadly Paſs to 
his probably faultleſs Adverſary, is a direct 
Uſurpation upon God's vindictive Juſtice in 
this World, and the Riſquing a Self- Mur- 
ther, (for 1 cannot ſtile it leſs) an open De- 


hance of the ſame Juſtice, on himſelf in 
the next. 


d. 15. It is a guilty Endeavour to deſert 
Life in unrepented Sin; and a wilful Ex- 
cluſion of that due Change of Mind, neceſ- 
ary to Man in his laſt Moments; beſides, 
the Paſs gives a thorough Stab to his own 
Honor, which the human Law always in- 
ſures him; and is a total Renunciation of 

Vox. I, F | that 
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'every Delinquent. It happened ſoon aiter, 
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that Remedy ãt always gives him, even on 
his own Application. Vide on this Head 
the delightful Bacon in his Charge in the 
Star-Chamber, and the Decree thereupon; 
alſo in his Argument in Lord Sanguir's 
Trial; and in his Letter to Villiers, etian 
Hob. 120. Cas Domini Darcey. 


$. 16. But to cloſe the Chapter, take 4 
memorable Tale, told of the great Gu/tavu 
Adolphus, formerly King of Sweden ; where- 
in the Shame of the Duelliſt is recorded, 
to the immortal Honour of that Prince's 
prudent Conduct and Reſolution. The 
Story is now in an Engliſb Dreſs, and makes 
one of the ſhining Characters in the Lite 
of that great but unfortunate Worthy, lately 
publiſhed by the Rev. Mr. Harte, and i 
ſhortly as follows. 


8. 17. At a Time when the irrational 
Practice of Duelling aroſe to a conſiderable 
Height in the Swediſh Army, amongſt Per- ff © 
ſons of all Ranks and Degrees, deſcending i © 
even to the common Soldier; Guſtavus, by 
a ſevere Edict, denounced Death againſt 


that a Quarrel aroſe between two Officers 
of very high Diſtinction; but as they knew 
the King's Firmneſs in having his Edict in- 
violably kept, they agreed to requeſt an Au- 


dience, and to beſcech his Permiſſion to de- 


7 cide 
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n  cide the Affair like Men of Honor; the 
id King, upon the Requeſt, blamed them 
ne WW much for their miſtaken Notions of Fame 
1 and Glory; yet as this unreaſonable Deter- 
's WH mination appeared to be the Reſult of deli- 
un berate Reflection, he concealed his own In- 
tention ; and allowed them to decide the 
Difference at the Time and Place ſpecified, 
2 and promiſed himſelf to be an Eye- Witneſs 
vu; I of their Courage. 


ed, $. 18. The King at the Time and Place 
e's appointed arrived, accompanied by a ſmall 


"he Body of Infantry, which he formed into a 


kes Circle round the Combatants, and ſeeming- 
ly permitted the Duel, by ſaying, © New 
«* fiabt till one Man dies; and at the ſame 
Dime cpenly gave his Orders to the Provoſt 
Marſhal, inſtantly as the one fell, to behead 
the other. 


able 5. 19. Juſtly aſtoniſhed at this inflexiblo 
Per. WM Firmneſs of the King, the Combatants fell 
Jing on their Knees, and aſked the King's For- 
by Wl Ziveneſs; who made them embrace each 
nk other, and promiſe ever after to continue 
fter, Friends; which they did with Sincerity and 
ices Thankfulneſs; and doubtleſs the King bim- 
new I ſelf received great inward Satisfaction, from 
tin- MO Reſolution productive of ſo happy an 
Au- Event. 
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EH ASP, IX. 
Of Principal and Acceſſary. 


1. 7 ON ſolum tenetur ille qui per- 
, 0 N cutit & occidit, verùm & ill 


te qui prœcipit percutere & occidere ; quia 


* cum non fint immunes d culpa, immune 
ce efſe non debeant d pænd. Bratt. 121. 


§. 2. At this Day it ſeems Coroners have 
only to inquire of Acceſſaries before the 


Fact. Jenk. 177. pl. 54. Sed vide Brittm 
in the Introduction, F. 10. touching the 


receiving of Felons knowingly. 


. 2. He who counſels, commands, ct 
directs, the Killing of another; if abſent at 
the Time of the Killing, is an Acceſlary 
to Murder before the Fact. See F. 7, 5, 
11. 


$. 4. So in the Caſe of poiſoning, he 
who counſels another to give Poiſon, if ab- 
ſent, is only an Acceſſary before, &c. but 
he who actually gives or lays the Poiſon b 


a Principal; though abſent when taken 
1 Hat, 


[ 69 ] 
1 Hale, 435, 436, 615. 3 Inſt. 49. infra 


9.12. 


8. 5. And antiently the Principal muſt 
have been convict, before the Acceſſary could 
be tried, as per Hill. Record. 33. E. z. rot. 
a rege, fic. © Furatores diverſorum 
* hundredorum præſentaverunt, quod Philip- 
pus de Clifton, adulteravit cum Johanna 
© quondum uxore Philippi Manbank, & ipſo 
« prædicto Philippo Manbank vivente, car- 


| © naliter cognovit; qui quidem Philippus de 


« Clifton, & duo ſervientes ipſius Philippi 
« Manbank,quorumnomina juratores ignorant, 
te ipſum prædictum Philippum Manbank 
« felonice intoxicarunt, apud Yevele, unde 
« obitt, Et difta Johanna venenum præor- 
e dinavif & auxilium prebuit, &c. unde 
* arrienata dicit, quod non debet inde reſpon- 
* dere, quouſque Philippus de Clifton de 
facto principali ut lagetur, vel alio modo 
* convincetur. Qui Philippus poſtea poſitus 
ee ad exigendum, & tunc apparuit, & in 
* priſons moriebatur. Et quia prediftus 
Philippus de principal: facto, indickatus 
« fuit, ſed mortuus eſt, & non poteſt convinci, 
« ſecundum legem & conſuetudinem regni regis 
* Anglie conſideratum eft, quad prædicta 
* Johanna eat inde quieta.” Petyt MS. in 
the Inner Temple Library. Vide 9. E 4. 
8 *. Britton 43 *. 2 Inſt, 183. 


19 
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F. 6. In Manſlaughter there can be no 
Acceſſiry before the Fact, nor in a Killing 
te fer infortunium,” nor in a © ſe defendendo, 
for the Quarrel nor bare Homicide is pre- 
ſumed to be always ſudden, and there i; 
no Judgment of Death in the Caſe ; but 
if Advice, Command or Deliberation 
appear, it is Murder. 1 Hale 437, 615, 
616. 


8. 7. It was the antient Rule, that he 
only who gave the Stroke was the Principal, 
and that thoſe who were preſent aiding and 
aſſiſting, were but in the Nature of Acceſ- 
faries; and not to be put upon their Tria, 
till the Principal by Judgment or Outlawry 
was attaint : but in this Reſpect the Lay, | 
fince the Reign of H. 4. hath been altered; 
and ſince that Time adjudged, ** per ome; 
« juſticiarics utriuſque banci, 4. H. 7. 18“ 
that all who are preſent aiding and aſſiſting, 
are Equally Principals with him who gave 
the Stroke; and in the Interpretation of 
Law, it is the Stroke of all preſent aiding and 
aſſiſting, and they are all Principals, though 
in the ſecond Degree; and ſhall be arraigned 
and receive Judgment if convict, though he 
who actually gave the Stroke do not ap- 
pear. Hale ub: jupra from Pliabd. 97. 1c0. 
and g. Co. 67, Vide 2. Hauk. P. C. 312 


I, 7 270. Cor. 140. 


Wo 
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F. 8. To make an Abettor to a Murder 
or Homicide, a Principal in the Felony ; he 
muſt be preſent, and alſo aiding and abetting ; 
but'if only procuring and abetting and ab- 
ſent, he is then only Acceſfary before, but 
not Principal ; unleſs in ſome Caſes of poi- 
ſoning, ut ſupra F. F. 4, 5. & wnfra 
$. 12. Obſerve well this Difference, for the 
Terms are often confounded and miſunder- 


ſtood. 


$. 9. If he be preſent, but neither aiding 
nor abetting, he is then neither Principal 
nor Acceſſary; for an innocent Man may 
be caſually preſent. Vide 1 Hale ſupr. and 
39, &c. where Inſtances may be read, 
who ſhall be ſaid to be preſent, and who 
abetting, aiding and affiſting; from all 
which it may be collected, that there muſt be 
an original unlawtul Intent or Deſign to do 
an unlawful Act, which is principally to 
be regarded; and the Killing muſt be 
purſuant to the original unlawful Intent. 


F. 10. A. and B. intending to fight, chooſe 
their Seconds; A. takes C. "and B. takes D. 
A. kills B. In this Caſe C. is Mincipal in 
the ſecond Degree, as preſent, aiding, and 
abetting A. who did the Act; but D. never 
abetted A. to kill B. but was of the Party 
of B. who was killed ; D. therefore is not 
a Principal, or Guilty of Murder; but it is 

4 a Tread 
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a great Miſdemeanor, and the Book of 23. 
E. 3. Fitz. Cor. 262. is too far ſtrained by 
thot who hold the contrary. Per Hale 


ſupra 443, 452. 


$8. 11, That which makes an Acceſſary 
before the Fact is, Command, Council, 
Abetment, or Procurement, by one to ano- 
ther to commit a Felony, when the Com- 
mander or Counſellor is abſent at the Time 
of the Felony committed; for rf preſent 
be is Principal, ubi ſup. 61 6. Words there- 
fore which ſound in bare Permiſſion, will 
not make one to be acceſſary; as A. ſaying 
&« I will kill J. S.“ and B. faying, © You 
* may do your Pleaſure for me;” if A, 
accordingly do kill J. S. this will not make 
B. acceſlary to the Killing. 16. 


$. 12. In ſome Caſes both may be abſent, if 
and yet both may be Principals ; as if A, 
hire B. to lay or mingle Poiſon for C. 
B. doth it accordingly, and C. is poiſoned; 
here B. though abſent, is Principal, and A. 
is only acceſſary; but if A. were preſent 
at the laying or mingling of the Poiſon, 
and C. is poiſoned; they are both Principals, 
though both abſent at the taking; for they 
are both equally acting in the Poiſoning 
Hale ubi ſupra 616, Keyl. 52, 53. ſupro 


9 4, 8. 


§. 13. 
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F. 13. Acceſſary after the Fact is where 


a Perſon knowing of a Felony to have been 
committed by another, receives, relieves, 
comforts, or aſſiſts the Felon; and this 
holds Place only in Felonies; and in thoſe 
Felonies where, by the Law, Judgment of 
Death regularly ought to enſue ; whence the 
true Reaſon why there is no Acceſſary in a 
Petit Larceny, Homicide per infortunium, 
or a ſe defendendo, Hale ub: ſupra 618. but 
becauſe this is now generally thought to be 
extra the Coroner's Inquiry. Dixi. 


CHAP. X 


AVING now finiſhed what I pro- 

poſed as a general Doctrine for the 
Coroner's proper Conduct in his Inquiry, 
in reſpect to thoſe Crimes which are of the 
greater Degree, together with their Rela- 
tives; I am now in like Manner to pro- 
ceed, to a general Deſcription of the Homi- 
cides in the /efſer Degree, their Conſequences 
and Effects; which (with ſome other depen- 
dent Matters) will conclude this firſt Part; 


or the Theory of the criminal Branch of this 
Office, 


Homi- 
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Fleta, I. 1. c. 


Homicides caſual or involuntary, or part- 
ly voluntary, but from Neceffity, either ex- 
cuſable or juſtifiable, are not properly Feh- 
nies; for they are not accompanied with a 

felonious Intent, “ cum ani mo occidendi,” 
as Bracton 136. terms it; nor do they ſub- 
ject the Party to a capital Puniſhment, “ ſed 
% abſolvi debet; quia crimen non contrabitur, 
& vi voluntas nocendi intercedat, etian 
§. 4. and this, faith Hale, 
is proved by the Verdict, which runs, © guid 
© znterfecit per infortunium & non per fels- 
Vide 1 Hale, 477. infra ch. xii. 


C 14. ch. xiv. F. 2. 


31. 


Theſe Homicides are of two Sorts, either 
from meer Accident or Chance, or from 


Neceſſity. 
Of Chancemedley. 


8. 1. The firſt Sort of theſe Homicides 
is that of Chancemedley, which i, where a 
Man is doing of a lawful Act, or uſing of 
a lawful Diverſion, without intending Hurt 
to another, and Death by Chance, or © ex 
enſue; this is properly Chance- 
medley, and an involuntary excuſable Ho- 
micide, © per infortunium.” Vide 1 Hal, 
471, 472. though Manſlaughter is fome- 
times ſo called, as happening upon a ſud- 
den Brawl or Contention. 


&« Hominis 


[ 75] 
te occyſio ex casũ medletæ. Vide Seiden ſuper 


Hengh. 139. 


8. 2. This Title remembers me of a Tale 
reported by Fraunce in his Lawyer's Logic, 
of a Man, who falling from the Top of a 
Houſe, lighted on another Man's Neck, 
and cruſhing him to Death, thereby pre- 
ſerved himſelf; the Son of the Deceaſed, 
to revenge the Death of his Father, cauſed 
him who fell, to be had before a Magiſtrate; 
where he offered the Son this fair Play :— 
Get thee up to the Top of the ſame Houſe, 


* © and J will ſtand where thy Father did; and 


jf, by falling upon me, thou cruſh me to 
Death, and fave thyſelf ; I promiſe thee 
my Son ſhall never ſeck to revenge my 
„ Death.” fol. 20* The Story ſeems to 
have Allufion to the Laws of Hen. 1. Vide 
Wilkins's Saxon Laws, p. 279. & ride ff 
placeat. 


F. 3. This Caſe happened at Pelerbo- 
rough: Deer broke into A's Corn in the 
Night Time, and ſpoiled it ; A. ſets his Ser- 
vant to watch in the Night, with a Gun 
charged, at the Corner of the Field, with 
Orders, that when he heard any Thing 
ruſh into the Corn, to ſhoot at that Place, 
for it was the Deer : The Maſter who was 
at another Corner of the Field, ruſhed into 
the Corn; the Servant obeying his v—_ 

| ot 
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ſhot and killed his Maſter. This on all 


Hands was agreed to be neither Petit Trea- 
ſon nor Murder; but whether it were /imple 
Homicide, or © fer infortunium, was a 
great Difficulty; on the one Side, the Shoot- 
ing was lawful ; and the Error or Miſhap 
of the Servant was cauſed by the Maſter's 
Direction, and by his own AQ, in ruſhing 
into the Corn; but if it had been a Szran- 


ger who had been killed, it had been Ho- 


micide, and not an © znfortunum.” On 
the other Side, the Servant ſhould have 
taken more Care, and not have ſhot upon 
ſuch a Token, as might have befallen a 
Man as well as a Deer; and therefore for 
the Omiſſion of due Diligence, and better 
Inſpection, it might amount to Manſlaughter, 
and fo be capital; and this ſeems to be the 
truer Opinion, ſays 1 Hale, 40. which confer 
with p. 476. and 2z. for the firſt Reaſoning 
ſeems moſt approvable. 


§. 4. One throws down Rubbiſh, &c. 
from a Houſe, &c. but calls out and gives 
previous Warning to all, to take Care and 
ſtand aſide; if one underneath be killed, 
this in a Ville or Country Town, will be a 
Chancemedley; but in populous Cities, where 
People are continually paſſing and repaſſing, 
it is otherwiſe, and may be Murder or Man- 
laughter, e quia debitam diligentiam non ad. 
e hib uit. Bratt. 121. 1 Hale 472, 475. 

an 


( 77 ] 
and a new Paſſenger might not hear the 


Warning. Keyl. 40. Vide ſup. ch. iv. 
$. 8. 11. 12. and Ignorance or Negligence 
ſeems joined to the Chance. 


8. 5. So the Rider whipping of his Horſe 
in the Street, to make him gallop, and the 
Horſe kills a Child; this primd facie is 
Manſlaughter, but from Circumſtances may 
be Murder ; though if another had whipped 
the Horſe, it would only have been a 
Chancemedley in the Rider. 1 Hale, 
476, 477. 2 Hale, 303. Pretty's Caſe for 
the killing of Tones. 


F. 6. A. careleſly drives his Cart which 
kills a Child in the Street; if A. had ſeen 
the Child and ſtill drive on, it is Murder; but 
if he did not ſee the Child, then Manſlaugb- 
ter; but if the Child had run croſs the 
Way, and the Cart had run over the Child 
before it was poſſible for the Carter to ſtop, 
Chancemedley; and ſuch Direction was given 
at Newgate 1672, and the Carter was con- 
victed of Manſlaughter. 1 Hale 476. 


y. 7. A Schoolmaſter correcting his 
Scholar, a Father his Son, a Maſter his 
Servant, or a Gaoler his Priſoner, &c. in a 
reaſonable Manner, if Death“ ex casi en- 
ſue, Chancemedley and Miſad venture; but 
if the Correction, exceed the * 

ode- 


[78] 
Moderation, it will then be Manſlaughter; 
and if with an improper and lethal Inſtru- 
ment and Death enſue, it will be Murder, 
by Reaſon of the Cruelty and Barbarity 
of the Action. Vide Keilw. 108, 136, 


1 Hale 454, 474. ſup. ch. iv. F. 19. 


8. 8. In this Caſe of Miſadventure the 
Offender hath his Pardon of Courſe, Kerko, 
108 *. 1 Hale 477. but forfeits Goods and 
Chatels, Debts and Duties, but no Inheri- 
tance or Freehold. 1 It. 391*. 3 Il. 
226. But Hale 492. with his uſual Huma- 
nity, adds, if the Killing can by no Means 
be attributed to the Ad of the Perſon kil- 
ling ; there will then follow no Forfeiture ; 
and gives a ſtrong Inſtance, though the Book 
_ concludes it with a Qyare, which to me Wa 

ſeems to be of the Annotator. Vide 7nfrs 
ch. xi. F. 26. ch. xii. §. 16. 


$. 9. I ſhall conclude this Title with what hi 

I read in Ylkinss Edition of the Saum WC: 
Laws, inter leges Hen. 1. p. 279, 280. Suni of 
« ettam infortuniorum genera quamplurima, NE 
cas magis quam concilio contingentia; & Ha: 
* miſericordiæ potius quam judicio commit- to 
« tenda. Legis enim eſt qui inſcienter peccat, 
e ſcienter emendet; unwittingly offend, 
wittingly amend, (as Wilkins tranſlates this 
and the Saxon Rule there) & in quibus 
non poteſt homo legitime jurare, quod ft 
« gu 


1791 * 
«© eum non fuerit aliguis vitæ remotior, nec 
« mortt propinquior, digne componat, ſicut 
« faftum fit. Et ubi homo aliud intendit, 
& aliud evenit, ubi opus accuſatur non vo- 
« luntas; venialem potius emendaticnem & 


te bonortficentiam, judices ſtatuant ficut ac- 
« ciderit.” 


CHAT XK 
Of other Homiciaes. 


. 1, OMICIDES partly voluntary and 
from Neceſſity are thoſe whic 
are either excu/able or juſtifiable. 


g. 2. The excuſable Homicide is ſolely of Homicide 

a private Nature, which obliges Man to“ ae. 
at his own Defence or Safeguard ; as in the 
on WO Cale where Man hath no poſſible Means 
nt Wot preſerving his own Life, other than by 
, ling the Perſon, who reduced him to ſuch 
& WW Neceſſity ; which always implies the Act 
t- to be inevitable, or that it could not be 
cat, Notherwiſe, © ranta eff vis neceſſitatis ut 
* keatum quid faciat quod eff illicitum, quia 
* neceſſitas non habet legem, ſed ſe ipſa legem 
facit, cum nulli legi ſubjecta fit.” So it be 
not drawn into Example, or extended to 
Caſes 


| 801 
Caſes not ſimilar. Infra F. 23. ch. xii. 
§. 15. 


$. 3. But in this Caſe of killing this Ex- 
cuſe will not avail, without firſt retreating or 
giving back (Vide Diverſity of Courts 341. 
lib. meo) to the Wall, &c. as far as poſſible, 
even to a non ultra; yet if the Aſſault be 
ſo fierce, and in ſuch a Place, that giving 
back would endanger Life, or a Man in 
Fight falleth to the Ground, the Flying 
to the Wall is not neceflary. Vide 7nfra 


S. 19. 


$. 4. This Retreat muſt not be artful, or 
with a Deſign to protect himſelf, under the 
Shelter of the Law; or a Flight to gain Ad- 
vantage of Breath; or Opportunity to fil 
on afreſh ; but muſt be abſolutely a Flight 
from Danger, as far as poſſible, or as fu g 
as the Fierceneſs of his Adverſary will per- 
mit. Vide 1 Hale, 480, 481, 482. V. 
_ 156. F. 348, 349, etiam 151. ee 
318. 


F. 5. One retreating from an Aſſault t 
the Wall, &c. and in his Retreat gives di 
vers Wounds, but none mortal, till he ges 
there, and then kills; this is an excuſabt 
Homicide, and a © ſe defendendo” only; 
though if the mortal Wound had been fir 
given, it would have been a Manſlaughter. 


47 
Par 
lay; 


5 
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6. Gaolers and known Officers and 
Miniſters of Juſtice, or Perſons in Protec- 
tion of their Life or Property, in Caſe of 
an inevitable Neceſſity, are not obliged to go 
back, before they kill in their own Defence. 
Hale ſupra, infra F. 16, 17. 


. 7. So a Parent, Huſband, or Maſ- 
ter, killing in the neceſſary Defence of 
his Child, Wife, or Servant, or ** @ con- 
« verſo,” the Child in the neceſſary De- 
fence of the Parent, the Wife of the Huſ- 
band, or the Servant of the Maſter, this 
will be only a killing?“ e defendendo;” for 


the Act of the Aſſiſtant ſhall have the ſame + 


Conſtruction with the Act of the aſſiſted, 
where the killing had been by himſelf; and 
they are in a mutual Relation one to the 
other; but it is neceſſary the Party ſhould be 
driven to the 14% Extremty, or retreating 
or flying as far as poſſible to avoid Death; 
it may otherwiſe be Murder or Manſlaugh- 
ter. 1 Hale 484. Plow. 100. 


§. 8. It is not neceſſary, faith 1 Hal- 


479. (though it commonly holds, ) that the 
Party killed be the firſt Aggreſſor, or Aſ- 
ſalant, or of his Party. Id. 489. 


F. 9. In a “ ſe de ſendendo, ſome Act 
lems neceſſary to be done by the Slayer, 
lor if he be meerly paſſive, the Death will 


Ne only an © infortunium.” id. 


Var, I. G 8. 10: 


* 
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§. 10. In Fleet-ſlreef A. and B. were 
walking together, B. gave provoking Lan- 
guage to A. who thereupon gave B. a Box 
on the Ear; they cloſed, B. was thrown 
down, and had his Arm broke; B. runs to 
C. his Brother's Houſe hard by, who came 
out with his Sword drawn, and made to- 
wards A, who retreated 10 or 12 Yards; 
C. purſues, A. draws his Sword, makes a 
Paſs at C. and kills him; for this A. at 
Newgate Seſſions 1671. was indicted for Mur- 
der, and upon the Trial the Court directed 
the Jury to find it Manſlaugbter; that it 
was not Murder, for as between A. and C. 
the falling out was ſudden ; that it was not 
a © ſe defendendo,” partly becauſe A. was the 
firſt Aggreſſor, by ſtriking B. and party 
becauſe it plainly appeared upon the Evi 
dence, A. did not retreat as far as might be 
out of Danger; and his ſtepping back, was 
rather for an Opportunity to draw and with 
more Advantage to come upon C. than to 
avoid him; and accordingly at laſt, ſays Hat 
483. it was found Manſlaughter, rs 
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| þ 4 $. 11. Homicide juſtifiable, muſt lixe- Nen 
. uſtilable. . - . 

. g wiſe be from Neceflity, and is either of 

1 public or a 18 Nature. hir 

1 O 


F. 12. Homicide of a public Nature, ma. 
either by the due Execution of Juſtice, d 
in the Advancement of it. Vide Brad. 

6 20 
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120 *. Fleta 33. c. 23. Seldeni Editione: 


1 Hale 496, &c. 2 Hale 303, &c. 


8. 13. By the due Execution of Juſtice, 
as when Judgment of Death is given, by 
one having Authority ; and that Judgment 
executed, by a lawful Officer; and the Exe- 
cution purſuant to the Judgment; this is 
not to be numbered in the Rank of Crimes, 
for it is the Execution of Juſtice; it is not 
only an Act of Neceſſity but of Duty, ex- 
cuſable and commendable. 


$. 14. In the Advancement of Juſtice it 


is likewiſe duplicate, and is either in Rela- 


tion to Crimes or civil Suits, 


F. 15. Homicide of a public Nature in 
the Advancement of Juſtice, in reſpect to 
its Criminal, is, when a Sheriff, or Bailiff, 
having a lawful Warrant, arreſts a Perſon 
charged with Felony, and he will not ſub- 
mit but defends himſelf; or when one 
either with or without a Warrant, purſues 
a Felon upon Hue and Cry, who flies, or 
1s indicted for it; or where a Priſoner is 
endeavouring to eſcape, or aſſaults his 
Gaoler, or thoſe who have the Conduct of 
him to Gaol ;- or where any ſhall ſtand in 
Oppoſition to a lawful Authority or Com- 
mand, and will not ſurrender, but fly or 
defend themſelves ; in all theſe Cafes a Al- 


may be juſlified; the Killing is no Fe- 


2 lony, 
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Jony, nor doth it incur a Forfeiture. 
1 Hale 53, 494. 2 Hale 118, 303, 30, 
Fenk, Cent. 23. pl. 42. 


8. 16. © Robertus de Karent, & Robert: 
ce de Hewaldesford, capt: fuerunt pro /uj/:. 
e tjone latrecinit, per balivos ville de Glouc, 
& cum manu-opere porcorum furatorum, et in. 
e priſonati in priſond ejuſdem ville & polis 
« priſonam illam fregerunt, & cum 2 15 
ce frangendo, ſuper venit Lucas ſerviens cul. 
cc todis. Difte priſonæ, & audivit eos diflam 
&« priſonam frangentes, levavit Huteſium, al 
« quod venerunt plures fimul cum prediil 
« Luca. Et prædicti Robertus & Rober- 
* tus ſe defendebant & vulneraverunt pre: 
e dictum Lucam & in defendendo ccc 
« fuerunt. Catalla eorum xis. unde vicecum 
& reſpondet, Et juratores dicunt quod nit 
ce potuerunt cepiſſe prædict. Robertum & 
© Robertum / ipſos occidiſſont. Ideo nil © 
e ad praſens de predifto Luca & aliis,” I 
Glouc. MS. 15. E. 1. 27 . Simile 75. Viki: 


fip. F. b. infra F. 19. [N 


§. 17. This Record I think proves Hs 
uot ſupra, and though it ſhews allo the 
great Care and Tenderneſs of the Law, “ 
Preſervation of the Life of Man, and mog“ 
eſpecially of Priſoners ; yet it is hence ob. 


ſervable, that in order to acquit, it was 1M" » 
ceſſary to ſhew the ſpecial Matter; and 1 -; 
inevitable Neceſſity, Vide inſra F. 19. 1 


8. 1) 77 
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F. 18. So in the fame Ter, 15.8. 1. it 
is recorded that Johannes le Jen captus 
« pro ſuſpitiome unins pert furati. Thomas 
« filius Willielmi le Neve, captus pro bur- 
gatione domorum & pro robberid factd apud 
« Hamme, & Rogerus Bryde captus fro 
« norte Walteri de Mokcumb veniunt & 
« gefendunt totum, &c. & de bono & malo 
« ponumt ſe ſuper patriam. Et juratores 
« ſaper ſacramentum ſuum dicunt, quod nulius 
« eorum proter Rogerum Bryde culpabilrs eſt; 
« igeo inde quieti. Et de prædicto Rogero 
« gicunt, quod quedam contentio fuit inter 


« prædict. Rogerum & Walterum, ita quod 


« prædictus Rogerus ipſum Walterum verbe- 
ravit cum quodam baculo, & dedit ſibi plures 


17 


er illam verberationem. Set quia ipſum 
* verberavit contra pacem, ideo ipſe cuſto- 
* diatur. Poſtea finem fecit, &c. MS. 
133'. Vide Britt. 18*. Ryl. pl. parl. 380. 
N. it is not here found of what the de- 


ceaſed died, though it ſeems implied. 


g. 19. In the ſame Jer, MS. 75. Qui. 

* dam Alexander de Hibernia & duo ali 
garciones de familia Domini Regis venerunt 
in villu de Quenyington ad quandam do- 
num ubi homines patricii de Chanworth 
' erant hoſpitati; & voluerunt contra vo- 
| luntatem eorum aſportare feenum in illa domo 
enventum, Ft ſuper boc venit Elias le 
G 3 « Fecur 


Jus ſet revera dicunt quod ipſe non fuit Na. ſupta 
propinquior morti, nec remotior a vitäch. x $.9: 
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e Fecur mariſchallus prædicti Patricii, equi- 
cc fando ſuper equum ſuum, & inbibuit iis 
ne aſportarent prœædiclum fenum ex qud 
tam orta fuit contentio inter eos, ita quod 
predict. Alexander & foci: ſui ipſum in- 
ce fultaverunt, & proſtraverunt de equo ſus, 
« & ipſum verberaverunt & vulneraverunt in 
& femore, cum quodam cultello, & fecerunt 


| | « fbi plures plagas, & paſtea ab ipſo receſſe 
1 


A 
A 


« punt, It pred. Elias ſurrexit & abiit 
&«& verſus domum; et prædict. Alexander 
& ali: hoc perceperunt, & ipſum iterats 


Sic. l. c executi fuerunt cumgladiis ſuis, & ipſum ite- 


4 vecutt es rato inſullaverunt; et prædict. Elias perpen- 


tc dens quod periculum ſue mortis vitare nm 
ce pot uit, niſi ſe defendiſſet, extraxit gladiun 
ee fam, & in fugiendo, retro ſe percuſſt, 
« & attinxit prædict. Alexandrum aun 
ce gladio ſuo, & ipſum eviſceraxit, ita quid 
* fatim inae obiit. Ft juratores teftantur 
* quod niſi prœdict. Elias ſe defendiſſet, pre- 
dict. Alexander & ſoctt ſur ipſum occidiſſent. 
N. e Ft juratores teſtantur quod loguela iſta ter. 
& minata fuit, coram ſeneſchallo Domini Re: 
* gi, &. Vide ſupra F. 16, 17. 


Na. ſupra 
F. 271 Jo 


* hannes Attenhaſele cap'us pro morte mr 
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| e catorum qui occiſi fuerunt in curid abbdt" 
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| * Glouc. opud Northlech, & pro mortem 
* ſoris de Thormarton, wenit & defend! 


mortem & quicquid eft contra pacem, & i 
; : 46 hi 1 
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« bono & malo ponit ſe ſuper fatriam. Et 
« juratores de hundreds iſlo, fimul cum jura- 
« toribus de Langhe, Britweldſberne & villis 
« fropinquioribus, ſuper ſacramentum ſuum 
« dicunt, quod prædict. Johannes nom 1 
«* culpabilts de morte prædict. nec aliquo alio 
« malefaflo. Ideo inde quietuss Et jura- 
« tores quafiti quis occidit prædict. mercatores 
& meſſorem, dicunt quod nunquam in curid 

frædicti abbatis fuerunt aligui mercatores 
« cciſi. Set ille qui occidit dictum meſſorem, 
« flatim poſt factum, captus fuit & ſuſpenſus 
* pro morte la, ante ultimum iter juſlici- 
e ariorum,” &c. Hence obſerve the Abbot 
had juriſdiction of Life and Member, 
Vide Britt. in the Introduction, $. 40. 


F. 21. So inter placita coronæ apud No- 
vum Caſtrum ſuper Tynam 20. E. 1. coram 
Hugone de Creſſingham & ſoclis, &c. Adam 
de Rouceſter, garcio Walteri de Camhou 
'© Adam Lytelfoghel meſſor ejufdem Wal- 
* ter1 apud Camhou, cafti fro morte xx. 
1 has unius pauperiim oppreſſorum, ad quandam 

* erogalionem communem [i. e. a public 
15 Lanes or Entertainment] quam idem 
* Walterus ſeri fecit ad manerium ſuum de 
* Camhou, &. Et juratores dicunt ſuper 

* ſacramentum ſuum, quod in nullo ſunt inde 
* culpabiles. Ideo ph inde quieti. Set di- 
* cunt quod prænimid multitudine paperitm 
4 rac « volenciiim ad portam illam clauſam, 


G 4 * flagel- 


Na, 
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& fagellum forte illus fregit, & porta ſubi- 
« fo aperuit, & in aperiendo pauperes Ceci. 
te derunt, & fic ſuffocati fuerunt ſub pedi- 
« bus aliorum ſuper veniencium, per quod 
ce "dicunt præcisè quod hoc accidit fer infor- 
& funium, &c. precium portæ 45. quos, &c.“ 
Mr. Petyi's MS. in the Inner Temple Library. 
Vide 2. Hale, 304, 305. 


$. 22. As to Homicides of a public Na- 
ture, in the Advancement of Juſtice in 
reſpect to cz Suits; it may be obſerved, 
that the Sheriff or other public known Officer 
may kill one who reſiſts an Arreſt, or who 
after an Arreſt ſhall endeavour to eſcape; 
but he cannot kill one who only fies from 
the Execution of civil Proceſs ; nor hath 
any private Perſon this Authority upon an 
Arreſt in a civil Matter as he hath upon an 
Arreſt for Felony; nor the Sheriff himſelf 
cither in criminal or civil Caſes, but upon 
a Neceſſity, or when an Offender cannot 
be taken without killing; for if he can 
poſſibly be taken, the Killing may be eſteem- 
ed Murder, Vide ſupra F. 16. 


8 23. The ju/ifiabls Homicide of 2 
rivate Nature is, when Death is occa- 
fioned jn Defence of one's Perſon, Houle 
or Property, as the Killing of one attempt- 
ing to Raviſh, Murder, Rob, or to com- 
mit other Felony; this will be juſtifiable 
Ho- 


[ 3g ] 


Homicide and excuſable; but if the. At- 
tempt or Aſſault be only to beat, &c. the 
| Killing then will be a © ſe defendendo. 
Hale. Vide Co. Entr. 356. Weſt Symb. 149. 


9. 311, 


h 8. 24. Sir Jobn Aſhfield, Knt. and John 
Bray, Eſq; in coming to Lenden at Mary- 
bone Park in the County of Middleſex, were 

* aſſaulted by one Robert Wright in the High- 

n way, with an Intent to rob; Jun Bray was 

, ſtruck on the Face, by which he loſt his 

Left Eye: Upon this Bray, having a 


Bullets, diſcharged his Piſtol and killed 
Wright, and on the View of the Body of 
Robert Wright, all this Special Matter was 
found by the Coroner's Inqueſt, which was 
returned to the Seſſions at Newgate, and 
upon this Inquiſition Bray ſurrendered him- 
ſelf ; and the Queſtion now was, what ſhould 
be done with him? and upon Conſideration 
had of the Statute 24. H. 8, 5. which 
| directs, © that if any Perſon or Perſons 
*at any Time hereafter, be indicted, or 
* appealed, of or for the Death of any 
* evil-diſpoſed Perſon or Perſons, attempt- 
ing to murder, rob, or burgularly to 
e break Manſion Houſes; that the Per- 
*ſon or Perſons ſo indicted or appealed 
thereof and of the ſame by Verdict ſo 
* found and tried, ſhall not forfeit, or loſe 

| *any 


Piſtol about him charged with a Brace of 
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et any Lands, Tenements, Goods, or Cha- 
ce tels, for the Death of any ſuch evil-diſ- 
« poſed Perſon in ſuch Manner flain; but 
« ſhall be thereof and for the ſame fully 
&© acquitted and diſcharged; in like Man- 
© ner as the ſame Perſon or Perſons ſhould 
© be, if he or they, were lawfully acquitted 
* of the Death of ſuch evil-diſpoſed Per- 
0 ſon or Perſons,” And it was agreed by 
the Court that Bray ſhould be arraigned 
on this Inquiſition, and that on his Confeſſicn 
he ſhould be diſcharged ; but if this ſpecial 
Matter had not been comprized in the In- 
quiſition; then he ought to have pleaded 
Not Guilty, and on the Juries finding the 
ſpecial Matter the Court then ought to dil- 
charge him: And the Recorder was at firſt 
of Opinion, that this ſpecial Matter being 
comprized in the Inquiſition, he ſhould be 
diſcharged without any Arraignment ; but 
the other was eſteemed the better Way, 
and Bray on his Confeſſion was diſcharged 
by the Court, 7 Sept. 1627. 3. Car. 3. Calll. 
Rep. MS. Vide Cr. C. 544. Cooper's Cale. 
1 Hale 476, 477, 491. 2 Hale 303, 304, 
Sos, 105. * ch. mii. 5. 14, 15:16 
lic infra F. 26. | 


F. 25. If one came to my Houſe claiming 
Title, or break open my Windows to arreli 
me, or doth any private Treſpaſs to my 
Goods; I may juſtify the Beating, but 

| j not 
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| not the Killing, except in the Caſe of a 


Thief. 


$. 26. In theſe juſtifiable Homicides, 
upon the ſpecial Matter found either upon 
Arraignment or upon a Confeſſion, upon 
the Coroner's Inquiſition, the Party is to 
be diſcharged without any Forfeiture, or 
Pardon purchaſed; for there is no Felony, 
1 Hale ch. Forfeiture. 1 Int. 283. 3 Inſt. 
65, 220. Keihw. 53. 22 All. 5. per Thorp 
adjudged per tout le council, Vide ſupra 
ch. x. F. 8. znfra ch. Xi. F. 16. 


$. 27. There is a Death likewiſe ** per in- 


« fortunium, where no reaſonable Creature 
concurs to it; or a Death which is without 
the Fault or Procurement of another ; this, 
as Bract. 120 faith, is not properly © cæ- 
% dium Hominis, or the Killing of Man 
by Man, nor is in Truth a Felony, or pu- 
niſhable as a Crime; yet it is what the Law 
takes Notice of, and makes what occafioned 
the Death to be forfeited; and this For- 
feiture the Law calls a Deadand; of which 
in the next Chapter, 


CHAP. 
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CHAP, XII. 


Of Deodands. 


F. 1. Deodand, * res deo-data,” or 

e fendum clericale,” as Fitz. re- 
cords it (from an old 1ter) Cor. 403. muſt 
ariſe from a Death by Miſadventure, and is, 
when any moveable Thing not fixed to the 
Freehold, [Vide 1 Hawk. P. C. 66. 1 Sid. 
204. Dyer 77". margine. -1 Lev. 136. 
Raym. 97. 1 Keb. 745. 6 Med. 187.] or 
Inſtrument inanimate, or Beaſt animate, 
doth upon Land, or in freſh Water, (not 
the Sea) by Miſchance cauſe the untimely 
Death of Man above the Age of 14 Years, 
[Vide 1 Hale 422.] within the Year and 
Day; that Thing, Inſtrument, or Beaſt, in 
whomſoever the Property be, excepting in 
the King, [Vide Dr. and Stud. 121, 291. 
is then to be inquired of, by the Coroner, 
and valued by the Jury; and is then, but 
not before, forfeited to the King, or Lord 
of the Liberty, having Grant of Deodands, 
to be diſtributed * in pros uſus, amongſt 
the Poor, for the appeaſing of God's Wrath, 
and as the beſt Recompence for Blood ca- 
ſually ſhed; and therewith the Villata or 

3 Town 
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Town ſhall be charged, though not deli- 
vered to them, ſay Pulton and Hale, but 
both from Fitz. Cor. 298. who adds guod 
mirum ] 


8. 2. The Opinion I conceive to be apo- 
chryphal of thoſe who think the Clergy, 
from the Notion of Purgatory, firſt intro- 
duced this Kind of Forfeiture or Penalty ; 
though from antient Times, by Means of 
a cleric Power, they might have acquired 
the Diſpoſition of it; and thence not im- 
properly called, © feodum clericale.” 


F. 3. It is certainly of more antient Inſti- 


tution, and founded on the Scripture, © And 


«* ſurely your Blood, of your Lives, will I 
require; at the Hand of every Beaſt 
* will I require it, and at the Hand of Man.” 
Gen. ix. 2 5. If an Ox gore a Man or a 
% Woman that they die; then the Ox ſhall 
* be ſurely ſtoned, and his Fleſh ſhall not 
« be eaten; but the Owner of the Ox ſhall 


be quit. Exod. xxi. 28. 


F. 4. It was formerly a given Rule that, 


One quod movet, cum eo quod occidit, Deo- 
* dandum eſt regi.” Fitz. Cor. 403. or ac- 
cording to the monkiſh verſe, ** Omnia quæ- 
* que movent ad mortem ſunt deodanda.” 
Yet the Practice ſeems to be more moderate 
at this Day; and to find that only to - 

tne 
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the Deodand, or Forfeiture, which imme. 
diately cauſes the Death. N.. Deodands 
are not looked upon as being within the 
Act of Grace, or of a general Pardon, and 
ſo ruled per Cieriam Term. H. 5. Ann. B. R. 
Rot. 49. in Browne's Caſe, Strode, Rep. Ms. 


ruled Paſch. 5. 
8. 5. It is ſaid in 1 Keb. 745: that the 


Court favors not Deodands ; but this I con- 
ceive is rather to be underſtood of Deodands 
conſidered according to the Extremity or 
Rigor of the firſt of the two Rules; for 
the Law in Favor of the Deodand is poſi- 
tive, though we cannot now fully account 
for its Origin with us; and though the 
Mirror ch. i. F. 1. ſeems to father the firſt 
Ordinance upon Glanville; yet the learned 
Fabian Philips in his legal Rights of the 
Courts of Judicature, ad p. 268, 280. 
hath ſtript me of all good Opinion of that 
Author. Fla indeed lib. 1. ca. 2 5. gives 
us a Proviſum eſt quod pro animabus anle- 
e cefſorum regis, omniumque fidel um defunc- 
e forum tanquam precium ſanguinis dijirt- 
ce buantur ; & ideo deodanda vocantur; but 
I never could find out his Authority ; and 
Bratton, who lived nearer to Glanvillbs 
Time, hath no Remembrance of it; and 
Glanville himſelf, whoſe 14th Book ex- 
preſly treats de placitis criminalibus ad co- 


'© ronam regis ſpectantibus, hath not a Word 
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upon the Subject; nor indeed throughout 
his whole printed Work: 


d. 6. If one fall out of a Veſſel in eb 
Mater, or be killed by the Motion of the 
Veſſel, ( Vide Molloy B. 2. c. 1. F. 13.) the 
Veſſel is a Deodand; but not the Freight 
or Merchandize; nor is the Veſlel, if in. 
Salt Water, or Water which includeth the 
Arm of the Sea, or fo far as the Sea flows 
and reflows; but if any particular Mer- 
chandize fall upon and kill a Man; in this 
Caſe the Ship or Veſſel is no Deodand, but 
the particular Merchandize is, though the 


Arm of the Sea be in the Body of a County. 


1. Hale 422, 424. and therewith, faith 
Hale, agrees Brac. 122, 136. and Fleta 
lib. 1, c. 25. F. 9. though the latter (adds 
Hale 423.) goes too far in ſaying, that the 
Veſſel with its Freight; the Cart with its 
Loading; and the Mill with all that is 
moveable in it, are Deodands, 


F. 7. In Hill. 13, Jac. B. R. in Burnet's © 
Caſe, it was found by the Coroner, © Super - 


viſum corporis, that Burnet being on a 
Cart loaded with Hay and drawn with Oxen 
was binding the Load with a Cart-Rope ; 
and the Cart-Rope broke, and he fell from 
the Cart and broke his Neck, which Inqui- 
ſition was certified into the King's Bench, 
and a Diſtreſs awarded againſt the Owner 
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of the Cart and Oxen, and Iſſues returned; 
on which the Owner came in, and ſhewed 
that the Cart-Rope only was the Forfeiture, 
inaſmuch as that alone was the Cauſe of the 
Man's Death, and the Cart and Oxen mo. 
ved not at all; and the Rule is, Omnia 
* gue movent ad mortem ſunt deodanda,” 
and Day was given to ſhew Cauſe, why the 
Lord Almoner claimed more than the Cart- 
Rope. Calth. Rep: MS. but nothing after 
appears of the Caſe. Vide Fitz. Cor. 326, 
342, 409. and Salk. 220. the Caſe of the 
Lord of the Manor of Hamp/tead, of a 
Reference to the Judges of Aſſize upon the 
Home Circuit, wherein if the J/heel only, 
which in that Caſe was the 77:mediate Cauſe 
of the Death; had been found the Deodand; 
and no undue Means uſed with the Jury to 
find ſo; the Queſtion probably had never 
arofe ; but Lords of Manors have uſed Art 
to obtain Verdicts and enlarge the Forfeiture, 
Vide Sin. 45. pl. 16. 


$. 8. In the antient 7ers, and indeed for 
the Generality of all Times; Jurors in the 
finding of Deodands, appear principally to 
have had the Caſualty in Contemplation; 
and to have been firſt ſatisfied what Means 
cauſed the Death, and thereupon to hare 
exerciſed a diſcretionary Judgment in the 
Value to be put upon the Forfeiture ; which 


from Time to Time will appear to have _ 
& 


ic 


at 
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ſet with great Moderation, and a Chriſtiati 
Regard to the Defects of Human Prudence, 
and the private Property of the innocent 
who could neither foreſee nor prevent the 
Accident, 


. 9. Of this commendible Moderation, 
the antient Iters are full; and at a Time 
eren, when Forfeitures of this Kind made 
4 conſiderable Branch of the Revenue of 
the Crown; and the ſame Moderation fot 
the Generality ſeems to have continued ever 
fince; but for further Satisfaction I ſhall 


zive a few Inſtances from the Glouceſter 


lter, Viz, 


A Horſe valued at xv d. at iii I] at vs, 
none higher, Vide & N“. 3. E. 3. Fitz. 
Cor. 355. 

A Cart and Horſe at v 5. Cart and Horſes 


ili 3. 


A Cart and Horſe loaded with Hay 
(* precium equi & carucæ fant oneratæ 
at viii g. 


The Mill Wheel and Axis (** rota & 
" Jufllus molendini” ) at p. M. half a Mark, 


at 1311 3. 
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A ſmall Boat, Batellus, at xii d. at xvid at 
its. vid. at iii 3. vid, at 1. M. one Mark. 


Vide Weſt. Symb. 158, F. 356. at iv s. iv d. 
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A Hog vi d. infra F. 22. 
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A Hay Rick, mullo fœni, at ii s. (2 5. only, 
not Eleven.) | 


—— 
KA 


— —— — — — 0.1 —— . 4a” 


— P = $64 bn. FO EEE 


Horſes and Oxen at xxvis. but hear the 
Record, for there is ſomewhat remarkable 


in it. 


= X — . 


8 10. © Johannes Maggod fugands quai. 
ce dam carucam in campo de Chelmundeſden, 
© cucurrit ante carucam, & equi & bm 
© traxerunt, carucam ultra ipſum, & vil. 
© neratus eſt de vomere, ita quod flatim oli. 
ce primus inventor venit, & non male cre: 
te ur, nec aliquis alius. Judicium inforti- 
te nium precium equorum & boiim xxvi s. und 
% Vic. reſpondet ;” here the Plough-Shar Wi , 
was what killed (vulneratus eſt de Vomert) ill; 
yet neither that nor the Plough forfeited. , 
The Reaſon I ſuppoſe to be what the Re- ; 
cord gives; Equi & boves traxerunt cari- 4 
cam ultra ipſum,” &c. this I think obſer-W,, 
able, for it ſeems to oppoſe the genen 
Rule uſually remembered in theſe Caſs; 
© Omnia queque movent,” &c. Vide Civ 


El. 8. per And. and this ſeems ſupported Hwa 
an-. 
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another Record, where the Meigbt ef Earth, 
though really killing, was not the Forfeiture; 
the Record follows. 


$. 11. Inter placita coronæ Hill. 21. E. 
I. parte ſecunda Rat. 2. in dero.“ Simon 
e de Conton, & Richardus f/ivs Alani 
« ſimul operantes in Marlera, oppreſſi fuerunt 
in eadem, &c, Judicium infortunium, &c. 
% Prectum pikoſs [a Pick-Axe] & Tribuli 
ſa Trident, or three-forked Iron Prong] 
e cum quibus operati fuerunt iii d. ob. quos, 
« &c. N*. Mis Record ſeems to make the 


juſt Diſtinction, and to give the true Deo- 


dand inſtead of the Weight of Earth, contra 
Fitz. Forfeiture 20. and 1 Hale 420. from 
Fitz. 


F. 12. It is ſaid in Fizz. Cor. 341. 3 E. 
3 Itin. North; if a Man fall from his Horſe 
againſt the Trunk of a Tree and die, that 
the Horſe is forfeited, but not the Trunk, 
for that is fixed and not moving, &c. yet 
Hale 420. from Daventrie's Caſe in 5. E. 
3- gives a ftrong, and, I think, leading 
Authority, that the Horſe is not forfeited, 
unleſs he throw his Rider; the Caſe is 
worth tranſcribing, and was, 


F. 13. The Servant in returning from 
watering his Maſter's Horſe, * Per infor- 
* tunium de equo cecidit, and died; the 
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Coroner's Inqueſt found the Fact ſpecially.— 
that at the Time of the Accident the Horſe 
was not frightned, or unruly. This Inqui- 
ſition being removed into Chancery by Cer- 
tiorari, it was thereupon adjudged, *©* coran 
rege & concilio,” the King's legal Coun. 
cil; to wit, his Chancellor, Treaſurer, 
Keeper of the Privy Seal, the Juſtices of 
both Benches, with the Chancellor and Ba- 
rons of the Exchequer, that the Horſe in 
that Caſe was no Deodand. This Caſe our 
great Maſter cites at large, and thinks it of 
great Weight, and may be'a great Guide 
in like Caſes; it being a ſolemn Judgment 
given by the King and Council, upon great 
Examination of the whole State of the Calc 
againſt the King and the Forfeiture; and a 
being a Reſolution ſubſequent to the Au- 
thority in Fitz. See Ryl. pl. parl. 675 
676. Rempton's Cale, where to fave the 
Forfeiture of the Boat, the Fact of the Ac- 
cident is ſpecially ſtated, and the Inquiſition 
concludes, with an © wlterius Jurati di. 
e cunt,” that the Deceaſed was the Occt 
ſion of his own Death. 


$. 14. In Cro. J. 483. it is ſaid two Met 
riding over the River Trent, were drownet 
by the Violence of the Water; and that ! 
was moved for the King that their Horls 
ſhould be Deodands ; and denied per ion 


(li 
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curiam. This Cro. gives as a judicial De- 
termination. 


F. 15. The ſame Caſe ſeems reported in 
the Appendix to Popham, (whoſe learned 
Reports, by the by, are moſt ſtrangely 
mangled by an illiterate Editor) p. 136. and 
that by the Coroner's Inqueſt, the Death 
was found to be © Per curſum aquæ, the 
natural Stream only; and the Horſe was not 
found a Deodand. Et per cur. ſays the 
Book, they did well, for the Water and 
not the Horſe was the Occaſion of the 
Death. | 


F. 16: In 2 Rol. R. 23. the ſame Caſe 
is ſtated, who reports that Mauntague C. J. 
and Houghton J. held that the Horſes were 
Deodands in this Caſe; but that it was 
agreed, if one riding in a River be drowned 
by the Violence of the Stream, or ſudden 
Flux of Water, that the Horſe ſhall not be 
a Deodand; et per Hought. if the Horſe 
carry the Rider farther into the Water than 
he inclined, and by the Depth or Violence 
of the Stream, the Rider be drowned, the 
Horſe ſhall. be a Deodand ; but per Rolle 
(who by all muſt be allowed to be a careful 
expert Reporter) the Caſe was adjorned. 


8. 17. So that from the ſame Caſe dif- 
ferently reported, by three different Re- 


H 3 por 


porters, it is not clear what the principal 
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Caſe or true judgment was; or that the 
Horſes were not Drodands ; or that Cro, 
or the Appendix to Popham, report * 
Thing more than what in * anſcurſi“ 
Rolle is faid to be agreed: 


$. 18. The ſame Caſe is alſo reported 
(but more at large) by Sir Henry Calthorpe, 
who died Attorney of- the Court of Wards; 
but the Caſe being in MS. and in private 
Hands, I think it not improper to give it, 


as Sir Henry reports it, allowing 'only for 


the Engliſb _ it is put 255 which is my 
own. 


$. 19: Paſch. 16: Jac. B. R. it being 
preſented by Inquiſition taken before the 
Coroner, that Watſon and Royle ** equite- 
te wverunt in rivulum de Trent, cum eorun 
* eguis, et ita equitantes de equis in rivulun 
te per rr fortunium deciderunt, & in eo ſub- 
* mnerſi fuerunt.” Proceſs on this Inquiſ- 
tion was awarded againſt the Lord Chands, 
who had ſeized the Horſes; and it was. now 
moved by the Attorney General, (Sir Henry 
Zelverton) that the Horſes were Deodands; 
becauſe by the Inquiſition it appeared they 
moved ad mortem; and © omnia quæ moveit 
* ad mortem ſimnt decdanda: And by Moun- 
tage, Croke, Dodridge and Houghton, tit 
Horſes were Decdands. Yet Dod. faid it 


Was 
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was not ſo fully found, as it ſhould be; for 
it appears by our Books, that it is uſual to 
find the ſpecial Matter, that it may the bet- 
ter appear to the Court, how to give Judg- 
ment, and cited the Caſe, where one was 
aſcending a Cart Wheel, and as he was aſ- 
cending the Horſes moved forwards with 
the Cart, and the Wheel went over him 
and killed him ; and it was held that both 
the Cart and Horſes were Deodands. (Vide 


| Fitz, Cor. 342, 397. Plaud. 323.) And 


Houghton ſaid if a Horſe going into the Ri- 
yer to drink, carry his Rider farther than 
he would, (whereby he is drowned) the 
Horſe is a Deodand ; but if one riding on 
the Highway, be overtaken by a Flood, 
whereby he is drowned ; the Horſe is no 
Deodand. Et per Mountague, if one ri- 
ding on the Bank of a River, fall from the 
Bank as he is riding, and is drowned ; the 


Horſe is a Deodand. Cali. Rep. MS. 


$. 20. By this Report it ſhould ſeem Sir 
Henry had ſeen the Inquiſition ; and that 
the Violence of the Water, nay even the 
* curſus aquæꝶ, or natural Stream, was no 
Part of the principal Caſe; and that the 
Horſes “ per opinionem curiæ were Deo- 
dands. However no Rule for Judgment 
appears in the Caſe ; and upon the Strength 
of this ſingle private Report, though in ge- 
neral confirmed by Rolle, it may probably 
H 4 be 
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be thought too much abſolutely to conclude 
Sir Henry right; or what the Inquiſition 
truly found; which as well as the Rule of 
Court hath been inquired after, but cannot 
be found: allowing therefore the Point to 
be ſtill in dubio; Reader 7u fibi OEdipus, 
exerciſing Moderation in Judgment upon 
the Account of private Property, for though 
Horſes may be ſkittiſh, Riders may be wan- 
ton, and occaſion their own Death. Vide 
Bra#. 130. facit ille qui fe flulte gerit, 
in Excuſe of the Horſe, &c. 


8. 21. It ſeems, ſaith Hale 422. (Vide 
1 Havok. 66. F. 4.) if a Perſon under 14, 
fall from a Cart or Horſe, there is no Deo- 
dand, from a Preſumption he was not af 
Diſcretion to look to himſelf ; but if killed 
by a Horſe, Bull, or the like, or if a Car 
run over him, or a Tree fall upon him; 
there the Horſe, Bull, &c. Cart or Tree, 
is a Deodand ; and quotes Fitz. Cor. 389. 
Staund. | of . 1 3 Inft. 57. 


F. 22. In the Glouc. ITter 15 1. E. theres 
this finding, © Richardus filius Adæ de 
„ Wylton, puer ætatis unius anni mori 
** fuit de quodam porco in domo patris ſil 
te ita quod inde obiit; primus inventor venlt, 
* non male creditur, nec aliquts aliu. 
* Judicium infortunium. Precium porci vid 
F unde vicecomes reſpondet; this adds ke 

| the 


the Authority of the Quotation, Yet ſee 
in Browne's Caſe Hill. 22, 23. Car. 2. B. R. 
reported in eb. & aliis, and allo in Brad- 
bury's MS. who concludes his Report with 
a caſſetur inquiſitio per curiam againſt the 
Deodand. 


$. 23. Though the Lord Almoner gene- 
rally claims theſe Kind of Forfeitures by 
Patent; yet in ſome Caſes the King may 
claim againſt his Almoner, notwithſtanding 
his Patent; as where one indebted to the 
King, becomes Felo de ſe; in this Caſe the 
Almoner will not be intitled to the Goods 
of the Felon, but the Crown may detain, 
where the Words licet tungat nos are 
not in the Patent. Vide Mo. 127. pl. 274. 
4 Leon. 6. Sav. 60. pl. 129. 


F. 24, The Lord Almoner is only the 
King's Miniſter, “durante bene placito,” to 
diſtribute his Alms, 5 Co. 5o *. Vide Dier. 
107 . Plow. 257. &c. and for this Pur- 
poſe he is impowered to receive Deodands, 
as © res deo. data, for the Atonement of 
Blood ſhed. Fleta, 1. 1. c. 25. F. g. and for 
the Diſcovery of the Goods of a Felo de ſe, 
or of Deodands concealed ; the King's Al- 


moner heretofore for the Furtherance and 


Support of the King's Alms, might ſue in 


the Starchamber, as we are told by Mr. 
Hud: 
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Hudſon, in'his modeſt and judicious Trea- 
- tiſe or Survey of that Court. MS. 


§. 25. But indeed the antient Strictneſs 
touching Deodands, is not now ſo ftriQly 
obſerved, or the Forfeiture diſtributed “ zy 
e pios uſus; the © Feodum clericale” is got 
into Lay Hands, and Lords of Manors or 
Liberties who have ſince had Grants of 
them, do generally aiter the finding of the 
Jury, ſeize and convert them “ proprios ad 
e haus as Purchaſers, and Charity begins 
at Home. | 


8. 26. They cannot be claimed by Pre. 
ſcription; for there can be no Forfeiture, 
nor ought there to be any Seiſure, till the 
Matter be found of Record to give a Title, 
(Vide Old Entry 225. 1 Hale 419. 1 Haul. 
P. C. 67. 1 Inft. 114. 5 Co. 109.) which 
is regularly by the Coroner ; but may be 
before Commiſſioners of Gaol Delivery, 
Oyer and Terminer, or of the Peace, if 
omitted by the Coroner. Sed vide Keilu. 
68 b. where a previous Seiſure may be made 
good by Relation; but in general it is to 
be obſerved, they ſhould not be ſeiſed before 
Verdict, and many Entries of Mzſericordis' 
are to be found in the Ters, guia cafit 
* deodandum fine warranto. Vide Le 
Glouc. MS. 45, 80, 


F. 27. 
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& 27. To conclude this Head, I think 


it not improper here to remember, that all 
Grantees claiming © bona & catalla feloniim de 
« ſe ipſis, Deodands, &c. ſhould znroll their 
Letters Patents in the King's Bench; or 
they may otherwiſe loſe the Benefit of their 
Grants. 


F. 28. This is neceſſary to be obſerved ; 
and Queen Ann, Conſort of King James 
the Firſt, having the Honor of Clare 
ſettled upon her for her Jointure, and hav- 
ing Grant of ** bona & catalla feloniim,” &c. 
an Information was exhibited againſt Bul- 
wer in the Queen's Court there for the 
Goods which he had ſeiſed of one Bird, 
who had been elo de ſe,” and a Recovery 
was there had againſt him for the Queen; 
but in Favor of the King's Almoner, the 
Coroner's Inquiſition, was returned into 
the King's Bench, and Proceſs was there- 
upon awarded for the Forfeiture ; and Mo- 
tion being made on Behalf of the Queen, 
for a ** ceſſat Proceſſus” againſt the Al- 
moner, and it not appearing the Queen's 
Letters Patents were inrolled, Coke C. ]. 
laid, the Queen's Letters Patents ought firſt 
to be inrolled in the King's Bench, and then 
a ceſſat Proceſſis“ will be granted. Tr. 14. 


fa. B. R. Calth, Rep. MS. 
CHAP, 


CH AP. XIII. 


Of Flight and Forfeiture. 


3. 1. Forfeiture always attends a Flight; 

and the Coroner muſt inquire 
of each. The Flight is a probable Cauſe 
of Suſpicion, and preſumes a Guilt until the 
contrary appear. © Fatetur facinus qui ju- 
e dicium fugit;” and the Flight draws the 
Forfeiture after it; for though a Man may 
be innocent of a Crime charged upon him, 
yet if he fled for it, and that be preſented 
by the Coroner, or found by the Jury who 
acquit him, he forferts his Goods, as it was 
his own Fault he did not fare juri, and 
he thereby brought upon himſelf the jull 
Cauſe of Sufpicion, and put the Country 
to the Trouble of Hue and Cry. Irjri 
$. 4. Vide Britton 20. 


$. 2. Upon a Flight found by the Coro- 
ner's Inquiſition, the Sat. 1. R. 3. 3. alters 
not the antient Law, as to the Seijſure of 
the Parties Goods; becauſe whether cob- 
vict or acquit, the Flight (ſays Hale) is not 
traverſable, (Vide infra F. 6.) but ſtands 


as an uravoidable Forfeiture : The Coro: 
| nes 
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ner therefore without Queſtion may ſeiſe 
the Goods found by Inquiſition upon a 
Flight, but not before, and commit them 
to the Townſhip, who is to be anſwerable 
to the King, or his Almoner, or to the 
Lord of the Franchiſe, to whom they be- 
long. Vide 2 Hale 62, 63, 64, 93, 154. 
Freem. 326, 327. 


$. 3. The Forfeiture in Caſe of Death, 
will relate to the Time of the Flight ; as 
if a Felon be purſued and killed in the 
Flight, whereby he can neither be indicted, 
nor convicted ; but if this Matter be found 
by Inquiſition, he ſhall forfeit the Goods he 
had at the Time of the Flight, and not thoſe 
only which he had at the Time of the In- 
quiſition; for the Party is dead and can be 
no further proceeded againſt, 1 Hale 
362, 710. Vide Fitz, Cor. 290, 312. 
Supra ch. 1. F. 18. 


F. 4. If one upon Arraignment be ac- 
quitted, [where a Flight is not found by the 
Coroner] the Jury who acquit ought to in- 
quire if he fled for it; and if they find a 
Flight, then to inquire what Goods he had, 
for they are thereby forfeited. 1 Hale 414. 


ſup. §. 1. 


d. 5. But this is only an Inqueſt of Office 
and traverſable; though it be doubtful, 
lays 
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ſays Staund. P. C. 183 *. whether the Coto« 
ner's Inquiſition ©* ſuper viſum corporis, 
finding of a Flight, be traverſable or not; 
though the Party accuſed, upon Trial, be 
acquitted : But it is agreed on all Hands, 
faith 1 Hale 363. (Vide 2 Hawk. P. C. 
450. F. 14. 2 Hale 63, 64, 93, 154. 
that if the Coroner by Inquiſition, ** ſuper 
& viſum corporis, preſent one as guilty, 
and that he fled; and the Party is after- 
wards arraigned and found not guilty ; Vide 
Britton 20 *; and alſo that he did not fly, 
Vide Co. Entr. 356. yet that doth not 
avoid the firſt Inquiſition, as to the Flight; 


but the beſt ſhall be taken for the King; 


though both are in the Nature of Inqueſts 
of Office only; (i. e. Inqueſts wherein no 
Iſſue is joined, but meerly taken * ex parte, 
wherein the Party charged hath no Oppor- 
tunity * de bono & mals” to put himſelf 
« ſuper Patriam,”) but Dier 238. who 
is here quoted by Hale, gives the better 
Reaſon for the Rule; viz. that the jr} 


finding is of the greateſt Force; and that 


the Flying ſhould not have been given in 
Charge to the Jury on the Arraignment, 
Vide Fitz. Forfeiture 32. Bro. Cor. 132, 
37. H. 8. 5 Co. 109 *. Jenk. Cent. 4. Cal 
8. 2 Hale 301. 


F. 6. But in Oppoſition to this Doctrine, 


Vide Mich. 4. E. 3. coram Rege rot. gb. 


46 Com- 
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*® Compertum eſt per Juratores (in caſu quo 


« Johannes Devans miles ſe poſurt pro mur- 


gr Thomæ Murdock, militis Sciffi in 
« partes, & caput ejus a corpore ſeperatum) 
« quod idem Johannes non eft inde culpabilts. 
Et quia compertum eft per inquiſitionem 
% faftam coram coronatore, & per preſenta- 
lionem factam in Itinere, que ſunt inqui- 
* ſtiones ex officio, prædictum Johannem 
« eſſe culpabilem, de aſſenſu, (concilio) mor- 
« tis prædictæ & ed occafione fugam feciſſe ; 
« of per prædict. Juratores, (ubi ifſe de 
e bono & malo ſe poſait compertum fuit, 


* ipſum non eſſe inde culpabilem, nec ſe ed 


* occaſione retraxiſſe ; et inquiſitiones ex officio 
* capt, minors ſunt valoris, & minus pon- 
% derande, quam inquiſitiones in quas partes 
« ſe poſuerunt ; videtur curiæ quod prefata 
* villa de Yelvertoft de prædictis bonts & 
te catallis prædicti Johannis, (que ei 

frædict. juratores adjudicabantur reſtitui) 
« onerart non debeat. Jdeo confideratum eſt 
* quod villa illa de iiſdem bonis & catallis 
* exoneretur in perpetuum.” Vide Fitz For- 
feiture 35. al contra Itin. North. 3. E. z. 
the Year preceding this Record, Co. Enutr. 


356. 3. Inſt. 34, 35. 2 Hale 154, 301. 


\. 7. This Part of the Record you have 
8 find it abſtracted in one of Mr, Petyt's 
MSS. in the Inner Temple Library ; but the 
Fact of the Caſe may be collected from the 
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Fragment, to be of an Acceſſary before the 


Fact in Murder, and of a Flight found, by 
the Coroner's Inquiſition and Forfeiture and 


Seiſure thereupon; of which Charge, upon 
Trial, he was acquitted, and that the Jury 
who acquitted did alſo find, That the Party 
did not fly for it; whereupon Reſ/ztution 
was awarded, and the Ville who had the 
Goods in Charge, was thereof perpetually 
diſcharged, | ! 


8. 8. Tis a memorable Record or Frag- 
ment preſerving the Judgment which in 
this Caſe anſwers the End, and which | 
have not yet any where obſerved in Print, 


whereby this vexata queſtio might be 


relieved ; 'tis in Favor of a Traverſe, and 
againſt the Forfeiture, in the Caſe of : 
Flight found by the Coroner's Inqueſt in 
Murder. The Record I think is of great 
Weight, and the Words Er znguijitione 
« ex officio captæ, minoris ſunt valoris, & 
* minus ponderande, quam inquiſitiones, il 
% quas partes ſe poſuerunt,” are very conſide- 
rable, and will go far in the ſettling of the 
Doubt, if not to reconcile the Books; 
though 8. E. 4. 4 *. Staund. 183. P. C. and 
Staund. Prerog. Reg. 46 *. are againſt the 
Traverſe upon the Prerogative Claim, upon 
no other Principle than * guia antient L 
*© del Corone. Vide 1 Hale 414, 415 
Bro, Traverſe per, &c. 229. F. 383. ; 
Fa 9 


[ 113 } 


§. 9. And Alder man's Caſe, reported in 
2 Leu. 152. by the Name of the King and 
Aldenham ; and in 1 Vent. 278. Freem. 419 
and 443. as Anonymous, ſeems to be the 
firſt judicial modern Authority, which en- 
counters the antient Doctrine, and to favor 
the Traverſe in Confirmation of the above 
Record. The Caſe is differently reported 
in each of the ſeveral Books, and that in- 
coherently too; I ſhall therefore here give a 
Report of the Caſe as I have ſeen it in MS, 
which I ſubmit is ſenſibly and well taken, 
and that it will help both to ſupply and ex- 
plain the above Reporters; it is related in 


ich. 27. Car. 2, and in Fill. 27, 28. Car. 
2, B. R. the MS. reports it thus: 


9. 10. Alderman, an Inhabitant of North- 
mpton, hanged himſelf ; Evidence was gi- 
en to the Jury, that he was then © 10 
' ſane memoriæ, and the Jury three Times 
rought in their Verdict accordingly ; but 
e Coroner (who was Steward of the Ma- 
jor which had Felons' Goods, and Goods 
© Felo de ſe,”) perceiving the Jury re- 
ved to find the Party non compos mentis, 
dgjourned them from Time to Time, till 
e had brought them over to find him 
Felo de ſe; and it was proved the Coro- 
er had 8 J. for his Pains out of the Eſtate. 
Vor. I, 1 Vide 


Engliſh, and was twice moved, viz. in 


— * © 
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[ Vide 5%. ch. xviii. F. 29. Tem. Ent. 236 
an Indictment againſt a Coroner for a Per. 
ſwaſion of this dort.] 


$. 11. This practiſing with the Jury 
was complained of, and made appear to the 
Court; and the Court ſaid the Inquiſition 
might be ſet aſide for Miſbebaviour, but 
thought the better Way would be to quaſh 
it, if any Miſtake could be found in it ; and 
upon reading of the Inquiſition the Word 
« murdravit' was left out, which Hal 
thought neceſſary to be in; and the Court 
- ſeemed inclinable to quaſh it, if Precedent: 
would warrant it; and ordered the Cherk 
of the Crown, ta ſearch if the Word ws 
not uſual, in all ſuch Inqueſts, for if it 
were the Court would quaſh it; and then 
a new one might be taken, before Jullices 
of the Peace, who- may inquire without 
a View of the Body; and their Inquiſition 
is traverſable, and ſo they now held the 
Coroner's Inqueſt to be; but the Court diu 
not incline to grant a © melius inq:irendan 
to the Coroner, becauſe the Body had bet 
ſo long buried, viz. ever ſince June laſt. 


§. 12. And it afterwards appearing b 
the Court, that the Precedents were botl 
Ways, [Vide Phw. 2 5*. Soak. 75. fl. 


21,] the Court adviſed the Parties to _ 
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the Inquiſition; for Hale C. J. faid, that 


thcugh ſome Opinions were that it was not 
traverſable; yet he knew no Reaſon why it 
ſhould not, {Vide 1 Hale 414.] as well as 
an Inquifition taken before Juſtices of the 
Peace. It is true, if he do return a © fim 
« fecit,“ that is not traverſable, becauſe the 
antient Statute *©** de coronatoribus” directs 
all Perſons preſent at the Death of a Perſon 
ſlain, to attend the Coroner's Inquiſition to 
give Evidence. Twiſden. The Reaſon of 
the Opinion that the Inquiſition was not 
traverſable was. becauſe they held a Man 
could have no Executors or Adminiſtrators 
to traverſe it: Hale. So one attainted of 
Felony could have no Heirs; yet he that 
ſhould be Heir might bring a Writ of Er- 
ror to reverſe it; and in this Caſe the Coro- 
ner's Inqueſt was traverſed: 


&: 13. A Flight by the Principal or Ac- 
ceſſary before the Fact, in Murder found by 
the Coroner, is a Forfeiture of the Goods 
of the Offender; for theſe are within the 
Coroner's Conuſance; though Acceſſaries 
ofter are not; (Vide Britton in the Intro- 
duction, F. 10.) nor are the Goods of an 
Offender forfeited till Conviction, | Vide 
Maddox, Exchequer 238: c. 2. (a)] or 
Flight found. 1 Hale 362, 364: where 
you may read at large of the Doctrine at 

. com- 
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common Law, of ſeiſing the Offenders 
| Goods, © Satvis capto & familiæ ſue neceſ- 
* ſariis, et (quamdiu fuerit in priſona) ef. 
c foverits ſuis rationabilibus.” Vide Brag, 
4 5. 36, 137% Ha, lid 
ca: 20. F. 2. 


8. 14. If a Man kill another by Mzrsfer- 
{une, though the Killing be not in Truth 
Felony, not ſubjects the Party, to a capital 
Puniſhment, as the Verdict concludes, 
* quod interfecit fer infortunium, & nm 
te per feloniam; yet in Strictneſs of 
Law, he forfeits his Goods; for the King 
hath loſt a Subject; the Law highly favors 
the Life of Man; and Men ought to uſe 
all due Care, Diligence and Circumſpection, 
that no Hurt do enſue by their Actions, 
Vide 2 Hale 304. 


F. 15.A.affaults B. who in his own Defence 

kills A. here B. forfeits his Goods ; (Stat, 
Glouc. c. 9. 43. Af. 31.) though the Law 
of Nature and Neceſſity hath made him hi 
own Protector. Supra, ch. xi. F. 2. F. 23. 
Vide 2 Hale 304. 


$ 16. If the Coroner's Inqueſt find the 
Killing ſpecially ** /e defendendo;” yet the 
Court ſhall arraign and try the Slayer, 
whether it were ! /e defendendo,” before he 


ſhall 
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ſhall have his Pardon of Courſe ; but if the 
Killing can by no Means be attributed to 


the Act of the Party killing; but meerly to 


the Act of the Slain ; there will follow no 
Forfeiture of Goods, other than of the In- 
ſtrument of the Death, which will be for- 
feited as a Deodand, Vide ſupra ch: x. 
d. 8. ch. xi. F. 26. 


$. 17. N'. In Caſes of a * Fel de ſe,” 
and Death“ per infortunium, where Goods 
are found and valued ; the Inquiſition ſhould 
be certified into the Crown Office in the 
King's Bench ; the better to intitle the King 
or his Grantee; to which the Party in 
whoſe Hands the Goods are, may plead 
and ſhew his Title againſt the King, or his 
Patentee ; which Title, if traverſable, is to 
be tried by «© Nie prius, in the County 
(faith Vidian, in the Introduction to his En- 
tries) where the Fact was done, and the 
Forfeiture aroſe; and if the Iſſue be found 
for the King, or his Patentee; the Party 
is then anſwerable for the Goods, or the 
Value, which the Coroner's Inqueſt there- 
fore ought to find and value. Vide Tem. 
Ent. 617, 621. Str. Rep. 11. in Replevin, 
and 61. in Treſpals. 


I 3 CHAP, 
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CHAP. XIV, 


Of the Incapacities and Defecis of Infancy, 
Ideccy, Lunacy, Coverture, and how far 
each will privilege or indemnify and excuſe 
from Pumſhment. 


Think ſomething neceſſary upon this 
I Head, as the Subject Matter of the ſe- 
veral Incapacities or Defects, may caſually 
fall under the Coroner's Conſideration and 


Inquiry, 
8. 1. Underſtanding and Liberty of Will, 


are two great Faculties Man is naturally en- 
dowed with; and in Reſpect thereof hath 
Capacity to obey the Laws of his Country; 
and is conſequently obnoxious to Guilt and 
Puniſhment for the Violation of it. Vide 
1 Hale 14, 15, 16. 


8. 2. Tis the Conſent of the Will, which 
renders human Actions commendable or 
culpable; and as where there is 20 Law, 
there can be no Tranſere//ion, ſo regularly 
where there is no Vill to commit an Offence, ce 
there can be no juſt Reaſon to incur the C 


Pe- 
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Penalty of a Law, inſtituted for the Pu 
niſhment of Crimes or Offences. Ui 


ſupra. 


8. 3. Regularly if the Act criminally 
committed be fimply caſual and by Miſ- 
fortune; that Act is not by the Laws of 
| England puniſhable with Death; for to 
make the Offence capital, the Will and 
Intent is required, as well as the Act and 
Event. 1 Hale 38. ſupra ch. 10. p. 74. 


- F. 4. The Liberty or Choice of the Will 
y preſuppoſeth an Act of the Underſtanding ; 
d but where there is a total Defect of the Un- 


derſtanding, there can be no free Act of the 
Will, in the Choice of Things or Actions: 


ll It hath therefore been always the Wiſdom 
n- of States and Law-givers to preſcribe Li- 
th mits and Bounds to general Notions ; and 
15 to define what Perſons and Actions are 
nd privileged, or exempt from the Severity of 
ide the general Puniſhment of penal Laws, in 


Reſpect of their Incapacities or Defects, 
whether natural, affected, accidental, or by 
Reaſon of civil Subjection. Hale ſupra. 


F. 5. Of theſe Defects, in Caſes of 
Crimes and Miſdemeanors, where the pro- 
ceeding is ad pænam, the Law in ſome 
| Cafes takes Notice; and under certain Tem- 
I 4 pera- 


peraments, faith this wiſe Man, abateth of 
the Severity of the Puniſhment. 


Infancy. 


$. 6. And fr/? I ſhall begin with, the 
Defects of Infancy or Nonage, through its 
ſeveral Stages, wherein the wiſe and good 
C. J. Hale in the 3d Chapter of the firſt 
Volume of his moſt elaborate and juſtly 
ſtiled Hiſtory of the Pleas of the Croun, 
from p. 24. to 29. tells us what the Laws 
of England are, in Relation to Infants, 
Male and Female; and their Puniſhment 
for capital Crimes ; but I ſhall only thence 
extract the following Generals. | 


$. 7. That an Infant above 14. is equally 
ſubject to capital Puniſhment as well as others 
of full Age; for by Preſumption of Law 
they are then © doli capaces, and can dil- 
cern between Good and Evil; and if their 
Age was to be their Privilege, no Mans 
Life or Eſtate could be ſafe; at this Age 
therefore both Males and Females are by 
the Law obnoxious to capital Puniſhment 
for Offences committed after that Age. 


$. 8. An Infant under 14 and above 12. 5 
not primd facie, preſumed to be “ dil 
% capax;” and therefore regularly for 

capi 


capital Offence is not to be convicted, or to 
have Judgment as a Felon, but may be 
found not Guilty ; yet though this be true, 
if the Court and Jury can be ſatisfied the 
Infant was © capax delt, at the Time of the 
Offence committed ; he may be convicted, 
and undergo Judgment and Execution of 
Death ; though from the Nature of the Of- 
fence, and Circumſtances of the Caſe, the 
Judge before or after Judgment may re- 
prieve at Diſcretion, in order for a Pardon, 


F. 9. If an Infant above 7 and under 12, 
commit Felony, in this Caſe primd facte, 
he is to be judged and found, Net Guilty; 
for he is ſuppoſed to be not of Diſcretion 
to judge inter bonum & malum ;” yet even 
in that Caſe, if it appear by ſtrong and 


pregnant Evidence and Circumſtances, that 


he was © capax doli, and had Diſcretion, 
Judgment of Death may be given; for this 
the C. J. cites H. 3. Ly. an& 28”. 
an Infant of 9 Years of Age killed an 
Infant of the like Age; he confeſſed 
the Felony, and upon Examination it was 
found he hid both Blood and Body, and 
the Juſtices were of Opinion he ought to 
be hanged ; but Execution was reſpited in 
order for a Pardon. Fitz. Cor. 57, 118. 
Bro. Cor. 133. Vide Dal. c. 147. Et 
" malitia ſupplet etatem.” 

§. 10. 


| 
| 
| 
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F. 10. But in Caſes of this Nature, very 
ſtrong and pregnant Evidence is neceſſary 
ro convict ; and the Circumſtances muſt be 
inquired of by the Jury; and the Infant 
is not to be convicted upon his own Con. 

N*. feſion; and it is prudent in ſuch a Cafe, 
even after Convicton to reſpite Judgment, 
or at leaſt Execution, and to reprieve and 
leave him in Cuſtody till the King's Plea- 
ſure be known ; but he cannot be diſcharged 
if convict, and the Year Book of 35 H. 
6. 11, 12. by Moyle and Billing, that 
e though a Jury ſhould find ſuch an Infant 
„Guilty, the Court ex officio muſt di- 
* charge him;” muſt be underſtood either 
of a Repricve before Judgment, or that te 
Jury found the Fact, and that he was under i ; 
7, or that he did the Fact, but was under ˖ 
14, and not of Diſcretion; in which Cak if « 
the Court © ex ici“ ought to diſcharge Wi ! 
him, becauſe it is not Felony. Si pupi- Ml © 
&« lus infans eſt, vel infantiæ proximus, * ! 
te deiifto prorſus non obligatur ; ſed ji fit a: ¶ d 
* capax & pubertaii proximus, tenatur ts Wt © 
& delicto, ſed propter ætatem mitiori fam i "| 
& zlefitur;” and in the civil Law this Di- 9 
tin ction extended to Minors of 25, accord- 2 
ing to the Diſcretion of the judge, th 
« quibus & miſeratio ætatis judicem quand- I fl 


. « que ad mitiorem pænam ferducit, quad it 
28 | TT: the 
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« arbitrio judicis attentd perſanæ causd & 
© qualitate confiſtit.” 


8. 11. An Infant ander 7 cannot be guil- 
ty of Felony, [Vide Reg. zo. ] what- 
ever Circumſtances may appear to prove 
Diſcretion; for © ex prejumplione juris, 
he cannot have Diſcretion ; and againſt that 
Preſumption no Averment ſhall be received, 
Pußpillus pati non poſſe intelligitur, cum 
| © defit juſtus et legitimus conſenſus,” 


$.12. And this great Judge concludes; 
it is to be obſerved, that in all Caſes of In- 
fancy, Inſanity, &c. if a Perſon incapable 
to commit a Felony, be indicted by the 
grand Inqueſt, and be thereupon arraigned ; 
the Petit Jury may either ſay, Not Guilty 
generally, or find the ſpecial Matter, that 
he committed the Fact, but was © Non 
* compos mentis; or that he was under 
14, to wit, 13, and had not Diſcretion to 
diſcern between Good and Evil, and fo 
conclude © non per feloniam; and there- 
upon the Court may give Judgment of Ac- 
quittal 21. H. 7. 31. Bro. Cor. 61. but if 
a Perſon in ſuch a Caſe be arraigned, upon 
the Coroner's Inqueſt, for Murder or Man- 
ſlaughter, regularly the Matter ought to be 
found ſpecially ; becauſe if the Jury find 
the Party killing not Guilty ; they muſt 

in- 
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11quire and find how the Party ſlain came 
to his Death; for which his great Wiſdom 
ſtoops to give the Precedent, which is as 
follows; “ Ef Turatores prædicti quaſiti 
ce per curiam, quomodo J. S. ad mortem ſuan 
ce geventt; dicunt ſuper ſacramentum ſuun, 
te guod prædict. A. B. die „ anny 
c. apud D. dum non fuit compos mentis 
« or, dum fuit infra ætatem d:ſcretionts, ſci- 
& /icet 9 annorum, nec ſcivit diſcernere inter 
ce bonum & malum, prœdict. J. S. cum gladi, 
Sc. percuſſit, & ipſum adtunc & ibiden 
& occidit ; fed non ex malicid ſud precogitati, 
e neque per felontam, vel felleo animo; & 
« fic idem J. S. ad mortem ſuam devenit.” 


$. 13. But if he be firſt arraigned and 
_ acquitted, upon the Indictment by the Grand 
Inqueſt, and found not Guilty ; he may 
plead that Acquittal, upon his Arraignment 
upon the Coroner's Inqueſt, and that will 
diſcharge him; and the Petit Jury ſhal 
inquire further how the Party flain came 
to his Death; which is ſatisfied by the giv- 
ing in of a fictitious Name. Vide 2 Hal 
300. 301. Cv. Ent. 356. Fitz. Cor. 453 
Bro. Cor. 32, 39, 52, 117. 


Ideocy, Lunacy, &c. 


$. 1:. A Man in Fury is not himſel: 


& tra furor brevis; Wrath or Paſſion 
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is a ſhort Madneſs: © ef rectè animum regere” 
is of great Difficulty : ©* guicquid in calore 


e « jracundiæ, vel fit, vel dicitur, non prius 
n © ratumeſt, quam fi perſeverantia apparuit 
s WH © judicium animi fuiſſe ;” this Rule holds 
ti in civil Caſes, Sed falkt in delictis, ut „ 
n Wh © quis per iracundiam vulneraſſet aut occi- 
„ © difſet hominem tunc non paſſet ullatenus 
1 WW © faftum revocari aut pænitentia excuſart, 
% Wh © etiamſi id feciſſet calore iracundie.” 

"|= 

er . 15. © Inſanes & ejuſmodi malefices, de- 
, bent Parentes ſui miſericorditer cuſtedire,” 
en WF fay the Laws of H. 1. c. 78. in fine. Milt. 
a, LE 

8 27¹ 


F. 16. Ideots, Lunatics, and the lethar- 

gic, or paralitic, are comprehended in the 

and Words Non ſane memoriæ as well as 

and Madmen, per Plow. 3689. and in a non 

* compos mentis, there muſt be ſuch an 

Alienation of Mind, as will render the Ac- 

tor to be deſtitute of the Uſe of Reaſon, 
ſays 1 Hale 412. 


$. 17. Though by the Law of England 
no Man of full Age in civil Caſes, ſhall be 
permitted to ſtultify himſelf, by the Defect 
or Incapacity of Ideocy, Lunacy, or Mad- 
neſs; becauſe he cannot know or remem- 
ber, what he did when . Non ſane memo- 
« ri; 
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te jæ;“ and it is not for Want of RIgI & 
the Thing, but of Capacity to 4% the AQ; 
that a Madman is hindered to avoid his own 
Act in civil Caſes. Salt. 577. Gilb. of 
Tenures, 29. Vet as to cagital Crime, 
fays 1 Hale 29, &c. theſe have in ſome 
' Cafes, the Advantage of this Defe@ or In- 
capacity, which comes under the general 
Name of Dementia; which is either na. 
tural, accidental, or affected. 


§. 18. Of the firft Sort, or the“ D. 
ce mentra naturalis, is Idiocy, or natural 
Fatuity, as it is deſcribed by Fitz. N.; 
583. Theſe, though they may be Eu 
dences, yet are too narrow, and not always 
concluſive; for Ideocy or not, is a Queſtion 
of Fact, triable by Jury and ſometimes by 
Inſpection. Vide Sun. 5, N“. Nonage 
antiently was tried by a Jury of eight good and 
lawful Men, &c. and not by InſpeQtion 
though it is very antient. Vide Glanv. lib. 
13. c. 15, 16. and 24. the original Caufe 
of Trial by Inſpection; for if upon Inſpee- 
tion the Court be in doubt of the Age, thc 
Judges may inform themſelves thereof by 
| Proofs. Vide 50. E. 3, 6. and a Verdid 
of a Jury of the Neighbourhood ſeems to 
be the ſtrongeſt Evidence. Vide 21. H 7 
40. Bro. Trial, 60. 1. Keb. 822. 


I 9.19 


( 127 } 


& 19. The © Dementia accidentalis,” or 
adventitious Inſanity or Madneſs, proceeds 
from ſeveral Cautes, and is of ſeveral Kinds 
or Degrees; and is partial or total, perma- 
nent or temporary. 


5. 20. Of the firſt or partial Kind or 
Degree of Inſanity, ſome Perſons who have 
a competent Uſe of Reaſon, in reſpe& of 
ſome Subjects, are yet under a partial In- 
fanity, in reſpe&t of ſome particular Diſ- 

courſes, Subjects, or Applications; or it 
may be partial in reſpect of Degrees; and 
this, ſays 1 Hale 30. is the Condition of very 
many, eſpecially of melancholy Perſons, 
who generally diſcover their Defects in 
exceſſive Fears and Griefs; and yet are not 
wholly deſtitute of the Uſe of Reaſon, and 


4 doubtleſs moſt Perſons who de/troy themſelves, 
x. are under a Degree of partial Inſanity, when 


they commit the Act, faith this great and 
mercitul Judge and Divine. Vide etiam 
1 Hale 412. 


5. 21. Indeed, ſays Hale, it is very diffi- 
cult to define the indiviſible Line, that di- 
vides perfect and partial Inſanity; but it muſt 
reſt upon Circumſtances to be duly weighed 
and conſidered, both by Judge and Jury 
leſt on the one Side, there be a Kind of 
inbumanity, towards the Defects of human 
Na- 


perfect Madneſs, and total Deprivation of 


at the Full or Change, eſpecially about the 


or Degree of this Diſtemper, 
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Nature; or, on the other, too great an In- 
dulgence given to great Crimes; and the 
beſt Meaſure or Medium Hale could 
think of was this; ſuch a Perſon who (la- 
boring under melancholy Diſtempers) hath 
as great Underſtanding, as ordinarily a Child 
of 14 hath, is ſuch a Perſon as may be 
Guilty of Treaſon or Felony ; but a 7etal 
Alienation of the Mind, or abſolute and 


Memory, excuſeth from the Guilt. 


8. 22. The Permanent or fixt Dementia 
is uſually called Madneſs; and that which 
is temporary, and appears at certain Periods 
and by Viciſſitudes, Lunacy; for the Moon, 


Equinoxes, or Summer Solſtice, hath a great 
Influence in all Diſeaſes of the Brain ; and 
Offences committed by Perſons ſo diſtem- 

red, are under the fame Judgment as 


thoſe ſpoken of before; and are to be de- 
termined upon, according to the Meaſure 


$. 23. The Man who is mad for a Day, 
killing a Man in that Diſtemper, is equally 


not Guilty, as if he were mad without In- 2 
termiſſion. 1 Hale 31. Vide etiam Hi. : 
134. pl. 179. 5 


9. 2% BM 


Mo AE 


24. If a Man * Non ſane memorie,” 
give himſelf a mortal Wound, and before 
he die becomes © ſane memorie,” and then 
dies; he is not © Felo de ſe; for, though 
Death complete the Homicide, yet the Law 
always reſpects the original Act, to wit, the 
Stroke or Wound, and thereto the Death 
ſhall have Relation. 1 Hale 36, 412. Vide 
ſupra ch. 1. F; 12, 13. and compare Fitz. 
Cor. 244. with Fitz. Cor. 412. and 


Quære. 


$. 25. But perſons who have their lucid 


the full and change of the Moon) have 
uſually in their Intervals, a competent Uſe 
of Reaſon; and therefore Crimes commit- 
at ted in thoſe Intervals, are of the ſame Na- 
ture, and ſubject to the ſame Puniſhment 
* Ws if they had no ſuch Deficiency ; (Vide 
itz, Cor. 324.) nay in civil Caſes the 
Alienations and Contracts, made by them 
In ſuch Intervals, (4 Co. 125 .) are obliging 
„o their Heirs and Executors. Hale ſupra, 
and ſo agrees Bratt. 420. Seld:ni Fleta 4.34, 
Et furigſi qui dilucida habent intervalla 
' furorts tempore intermiſſi, condere poſſunt 
' teftamenta,” &c. ſaith the civil Law. 


d. 26, Theſe “ dementes” whether in 4 


ermanent or temporary State, where they 
Vol. I. K are 


Intervals (which ordinarily happens between 
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are totally deprived of the Uſe of Reaſon, 
are both in the ſame Rank, and cannot he 
ordinarily Guilty of capital Offences, either 
of Treaſon or Felony; for they Act not 
&« proditioris, or © felleo animo, or 1 
reaſonable Creatures; Et propter deſectun 
& naturalis judicii ommi carent intelledtu; 
their Actions are not per electionem, of 
&* intentionem; but are in Effect in the 
Condition of Brutes, © gue ſens carent & 
« ratione; nec valere debet quod durante 
& furore cum talibus agitur.” Brad. 150. 
420*. Britton 63. Seld. Fleta 54, 414, 
Fitz. Cor. 193, 351. Staund. Prerog. 30 
Hale ſupra and 36, 37. in ſhort © aon ple: 
« tuntur ſi delinguant. Et furigſus ipſo fi. 
t rore ſatis punitur; and 33. H. 8. 20, 
(though repealed by 1 and 2 P. and M. c 
10. 1 TInft. .) ſtrongly enforceth, faith 
Hale ſupr. that a Treaſon cannot be com- 


mitted by a Madman or a Lunatic during n 
his Lunacy., * Puri nulla voluntas.” V,, 
Theloal. 14, 26. Af}. 27. 7 
§. 27. And this Doctrine appears con- 5 
firmed by Record, Rot. clauſ. 1. E. 1. MD. 
8. Ryl. pl. parl. 434. ex parte Willielm 
Stonwe, and his Co-Executors of the Vi 
of Nicholas Pratt, in a Writ directed to co 
Sheriff and Coroners of the County thi. 
Cambridge, wherein after reciting that Hupe 


(al 
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faid Nicholas had not abjured the Realm, 
nor for any Felony been eutlawed, or exe- 
euted, nor had committed any Forfeiture, 
whereby © per confiderationem curiæ, he 
ought to loſe his Chatels, or that they ought 
to belong to the King by the Law and Cuſ- 
tom of the Realm; the Writ proceeds 
« vos afſerentes” all the Chatels of the de- 
ceaſed to be forfeited, becauſe the ſaid Ni- 
cholas, during the Time of his Phrenzy, 
wounded himſelf with his Knife; ſo that 
he thereof afterwards died; you have 
erievouſly diſtrained the ſaid Executors un- 
juſtly to render to us, the ſaid Chatels. 
Ef quia ea, qua per hujuſmod? freneticos, 
in ſuis infirmitatibus, taliter accidere ſolent, 
e unde ipſi per conſiderationem curie noſtrce 
gel alterius judicium, non portaverint; 
«* non debent nec ſolent pro Felonid reputart, 
* vobis præciimus, if it be fo, and com- 
monly credited by the Country, and there 
be thereof no other Suſpicion; that you then 
wholly deſiſt from the ſaid Diſtreſs, and 
permit the Taid Executors of the ſaid Will 
freely and without Controul, to do their 
Duty therein. Teſte, &c. 


9. 28. It muſt be here obſerved, that the 
Coroner's Inquiſition - is not mentioned in 


this Writ ; but the Seifure or Diſtreſs being 


k 2 to 


upon the Suggeſtion of a Ferferture ; which | 
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to intitle the King muſt be of Record; this 
Forfeiture therefore and Diſtreſs thereupon, 
from the Circumſtances of the Caſe, muſt 
naturally be ſuppoſed to be founded upon 
the finding of the Coroner's Inqueſt ; though 
it doth not ſo appear; [Vide 1 Hale 417, 
the like Intendment in a Writ] and beſides 
the Words © dos afſerentes,” and “e alterii 
« judicium,” ſeem to warrant this neceſſary 
Implication ; nor can the Record as J con- 
ceive have other effectual Conſtruction; 
nor was it neceſſary to have directed the 
Writ „Vic. & Coronatoribus” of the Coun- 


ty, if the Coroner's finding of a Selt-killing Wi ; 
by a Lunatic, had not been the Foundation 5 
of the Complaint, and the Injuſtice done, WF ; 
to be the Cauſe of the Ifſaing of the th 
Writ. no 


F. 29. In the Year 1668, at Ayleſbury 
a married Woman of good Reputation, we 
was delivered of a Child, and not having in 
ſlept many Nights fell into a Zemporary 85 
Phrenzy, and in the Abſence of any Com- 
pany, killed her Infant; Company coming 
in, ſhe told them ſhe had killed her Infant, 
and there it lay. She was brought to Gad 
preſently, and after ſome ſleep, ſhe reco- 
vered her Underſtanding, but marvelled 
how or why ſhe came thither ; ſhe was l. 
dicted for Murder, and, upon her 17 
a 
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the whole Matter appearing ; it was left to 


the Jury with this Direction; that if it did 
appear that ſhe had any Uſe of Reaſon when 
ſhe did it, they were to find her Guilty; 
but if they found her under a Phrenzy, 
though by Reaſon of her late Delivery, 


and Want of Sleep, they ſhould acquit her: 


That had there been any Occaſion to move 
her to this Fact, as to hide her Shame; 
which is ordinarily the Caſe of ſuch as are 
delivered of Baſtard Children, and deſtroy 
them; or if there had been Jealouſy in her 
Huſband, that the Child had been none 
of his; or if ſhe had hid the Infant, or 
denied the Fact ; theſe had been Evidences, 
that the Phrenzy had been counterfeit ; but 
none of theſe appearing, and the Honeſty 
and virtuous Deportment of the Woman 
in her Health, being known to the Jury; 
and many Circumſtances of Inſanity appear- 
ng, the Jury found her not Guilty ; to the 
datisfaction of all who heard it. 1 Hale 
36. Vide 12 H. 3. Fitz, Forfeiture 33 
Stmila, 


„ 30. The * dementia affeftata, or ac- 
quired Madneſs, is the Vice of Drunken- 
ws; which though it deprives Men of the 
Uſe of Reaſon, and puts them into a per- 
ect but temporary Phrenzy or Inſanity ; 
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yet by the Laws of England ſuch a Perſon 
committing Homicide, ſhall have no Privi. 
lege, by this voluntary contracted Madneſs, 
but ſhall have the ſame Judgment as if he 
were in his right Senſes. 1 Hale 32. Et. 
te qui peccat ebrius luat ſobrius.” Vide ſup, 
ch. 3. F. 9. eam 4 Co. 125 *, though in 
this Caſe even two Allays may be al. 
lowed. 277" ON 

F. 31. As jfir/t, if the Perſon by the Un- 
ſkilfulneſs of his Phyfician, or the Contri- 
vance of his Enemies, eat or drink what 
may cauſe ſuch a permanent or temporary 
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4 Phrenzy; this in Reference to Crimes, f. 
on will put him into the ſame Condition, as ay WW c 
i other Phrenzy, and equally excuſeth. W. 
'F 8. 32. Secondly, although the Phrenz,, - 
Fi where it is ſudden, and not habitual ; bu ge, 
15 immediately occafioned by Drunkenneſs, oy exe 
= cuſeth not in Criminals; yet where it w 
. | habitual or fixt, though cauſed by this fre- to | 
* quent Practice, and contracted by the the 
" and Will of the Party ; this nevertheleh that 
þ | | puts the Party into the ſame Condition, "i fell 
N Relation to Crimes, as if the ſame vim. 

involuntarily contracted at firſt, ſays Hit with 

bi ſup. where he lays down a Method all :4.j. 


Trial of theſe Incapacities, and conclace 


li 
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it a Matter of great Difficulty, partly from 
the Eaſineſs of counterfeiting the Diſability ; 
and partly from the Variety of the Degrees 
of the Infirmity; whereof ſome are ſuf- 
ficient, and ſome are inſufficient to excuſe, 
in capital Offences; in which Caſes the 
Court is to be thus far of Council with the 
Priſoner, as to aſſiſt him in Matters of Law, 
and the true ſtating of the Fact. 1 Hale 


34- 


6. 33. At Newgate Seſſions 31 Augu/t 
16, C. 2, Fulk Bellus, a common Soldier, 
was indicted upon the Stat. 3. H. 8. c. 5. 
for departing from his Service without Li- 
cence, and the Caſe upon the Evidence 
was, that he was generally retained to ſerve 
the King as a Soldier, and the King having 
Occaſion to fend Soldiers to Taugier, or- 
dered a certain Number to be taken out of 
every Company, and amongſt them Bellz; 
was one, who was appointed on Thurſday 
to be ready to go the next Day, to which 
the ſaid Bellus ſhewed himſelf willing, but 
that Night, to take leave of his Friends, he 
tell a drinking, and was drunk, and ſo came 
not to his Fellows, but they went away 
without him; and about four Days after 
this Bellus came to his Captain of his own 


4 Accord, and ſubmitted himſelf to him, and 
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confeſſed his Fault; and becauſe it did 
not appear that he did wilfully depart or 
withdraw himſelf, but was overtaken with 
drink, therefore we di/charged the Fury of 
him; and the next Day my Lord Bridgman 
acquainted the King with what we had 
done; and he was well pleaſed, and faid, 
God forbid he ſhould have been hanged for 
being drunk. Kel. Rep. MS. 


Civil Subjeftion. Coverture, &c. 


§. 34. The Exemption from Puniſh- 
ment by Reaſon of civil Subjection, is, 
principally, of the Subject to his Prince, 
of the Wife to her Huſband, of the Child 
to its Parent; and of the Servant to his 
Maſter; the firſt is out of the Coronet 


Inquiry. 


§. 35. As to the ſecond, though in many 
Caſes the Command or Authority of the 
Huſband, expreſs or implied, doth not 
protect or privilege the Wife from capital 
Puniſhment for capital Crimes; yet in ſome 
Caſes the Indulgence of the Law, will privi- 
lege her from ſuch Offences as are in them- 
ſelves of a capital Nature. 1 Hale 44, Sc. are 
N.. Coverture where it is inſiſted upon mul 


be proved. Kel, 37. 
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$. 36. If a Feme-Covert alone without 
her Huſband, and w1rthout his Coercion, 
commit Treaſon or Felony, ſhe ſhall ſuffer 
the like Judgment and Execution, as if 
ſhe were ſole ; contra if ſhe commit Lar- 
ciny by the Cercicn of her Huſband, or if 
it be by his Command, if he be preſent; 
for the Law ſuppoſes her to be then under 
his immediate Command and Coercion. 
1 Hale ſup. Vide Wilk. 24. Keyl. 31. 27. 
Aſſ. 40. Bro. Cor. 108. Bract. 151. 414 
Fleta 56. Fitz. Cor. 160, 199. 


&. 37. But in Treaſon, Murder, or Ho- 


micide, no Command or Coercion will ex- 


cuſe; [Supra ch. 3. F. 7] in regard of the 
Heinouſneſs of the Offence, and its dan- 
gerous Conſequence, even though ſhe only 
offented. 1 Hale 45, 47. Vide 1:State Tr. 
28, 29. 1 And. 104. and in a Manſſaugh- 
ter jointly committed, the Huſband though 
he might have his Clergy ; yet the Wife 
before the Stat. 3. 4. W. M. c. 9. F. 7. 
could not, on that Account, be privileged, 
by Reaſon of her Coverture. 


$. 38. As to the third and jourth they 
are properly united; for if either of them 
commit any Act which in itſelf is Treaſon 
or Felony; the Command of the Parent, 
or 
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or Maſter, will neither excuſe nor extenuate 
as to the Point of Puniſhment; for the 
Command is void, and againſt Law; and 
will neither protect the Commander or 
the Inſtrument, Hale ſupra. 


§. 39. By the old Laws the Deaf and 
Dumb a nativitate” were even under the 
like Protection and Privilege; for being 
under the Parents Care and Ward, the 
Parent was the Pledge, to anſwer for their 
Miſdeeds, % quis mutus vel ſurdus natu: 
&« fit, ut peccata ſua confiteri nequeat, vel 
„ znficiart; emendet pater, ſcelera ipſius, 
ſay the Laws of Alfred, ca. 14. apud Will 
38. 

§. 40. And & / quis d nativitate, ſur- 
& dus & mutus fit, ut ſua vel alteriũs ne- 
&« queat interrogata confiteri ; emendet pater 
te ejus, forisfafta ſua,” ſay the Laws of 
Hen. 1. ca. 78. apud eundem 271: Vide 
Bro. Cor. 101, 217. 


§. 41. The Truth ſeems to be, that 2 
Perſon ſo circumſtanced is in Preſumption 
of Law, in the ſame Degree with an Lat, 
as having no Poſſibility to underſtand what 


is forbidden by Law to be done, or ** 
what 
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what Penalties; but if it can appear, that 
he hath the Uſe of Underſtanding, which 
many — to a great Meaſure, 
he may then be*tried and ſuffer Judgment 
and Execution. 1 Hale 34. 


| 
| 
| 
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CHAP. XV. 


Of Coroners ; their Election, Office, and 
Duty. 


d. 1, AVING in the Htroduction 1 

given ſome Account of the an- i 
tient State and Dignity of the Office; and 4 
in the firſt Part treated generally of the 1 
Crimes, &c. more immediately falling un- 
der the Corner's Inquiry; and of which 
I have ſaid in the Preface the Officer ought 
to have ſome Knowlege previous to his Prac- 
tice, 


$. 2. I ſhall now therefore in this ſecond 
Part, in the like general Manner, endea- 


vor to collect the Theory or-Knowlege — 
| 0 
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. 
the Practice as warranted by our Books and 
Records, with the Conſequences and Pe- 
rils ws either from a deſective Know- 


lege, or a culpabls Practice, or uiſſul 
Miſbehavior. e 


8 3. Coroners are ſo by Election, or 
otherwiſe by Grant, Charter, Commiſſion, or 
Privilege and without Election; of the lat. 
ter Sort are the Coroners of particular Lords 
of Liberties and Franchiſes, (Vide Mad. Ex. 
287. (a). 320. r.) and of Corporations who 

ave Power to be Coroners, or to create 
their own Coroners themſelves; it is there- 
fore, ſaith 2 Hale 53. that in the Statute 
28 E. 3.6. (whereby the Power of electing 
Coroners is confirmed to the Counties; 
there is a Saving to the King, and other 
Lords, of their Seigniories and Franchiſes; 
[ſo that the King may conſtitute Coroners 
within certain Precincts; and Lords of Liber- 
ties or F ranchiles,] who have Power to nomi- 
nate, may ſtill do it without Election. Vide 
9 C. 29. 


$. 4. But here it muſt be obſerved, that 
where the Head or Chief of the Corpora- 
tion, as Mayor, Steward, &c. is “ pro tem- 
* pore” the Coroner in his own Juriſdiction, 
and as Mayor, Steward, &c. may do other 
legal Acts; yet if he take an Inquiſition 
* ſap. viſim corforis,” without 9 
8 im- 


\ 
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himſelf Coroner ; this Inquiſition is erro- 
nious, and taken © coram non judice;” for 
meerly as Mayor, Steward, &c. he hath 
no ſuch Authority; though una & eadem 
e perſona.” Vide Bro. Noſme 50, 22, E. 

12. nor are the Depoſitions taken on 
ſuch an Inquiſition to be allowed in Evi- 
dence. Vide 1 Chan. ca. 306. Stock and 
Denew where Depoſitions taken “ coram 


« non judice” at Dover, were not allowed to 
be uſed at a Trial at Law, 


§. 5. London and the Cinque Ports, from 
great Antiquity, have their own Coroner. 
The Dean and Chapter of Weſtminfler have 
their own Coroner, who by their Appoint- 
ment is Coroner for the City and Liberty 
of Meſiminſter; and in the Stannaries in 
Cornwall, the Wardens are Coroners: in the 
twelve Shires in Wales, in Cheſhire, &c. 
there are only two Coroners, which was 
ſo ſettled by the Stat. 3 3. H. 8, 13: and 
34. H. 8, 26. where you may read of 
their Office, Duty, and Fees. Vide 4 Inf. 


271, 
Coroner of the Admiralty. l 


F. 6. At the common Law, if any Fe- 
lony or Treaſon were committed, within 
any Creek or Arm of the Sea, which was 

IN 


— 
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in the Body of a County; the conimoi 
Law Courts only had Juriſdiction, and the 
Admiral or maritime Court none; but b 
the Stat. 15. R. 2. 3. of the Death of Man, 
or Maihem in great Ships, hovering in the 
main Stream in great Rivers, below the 
Bridges ¶pontes not points, for ſo is the Re- 
cord, ſaith Hale) nigh to the Sea, the Ad- 
miral ſhall have Juriſdiction. 


§. 7. But this only extends to the Death 
of Man, and Marhem ; and is not excluſive 
of the County Coroner, who hath herein 
a concurrent Juriſdiction ; and as well as 
the Admiralty Coroner may take Inquiſi- 
tions © ſupra wviſum corporis, upon ſuch 
Deaths happening in great Rivers, which 
are Arms of the Sea, that flow and reflow, 
beneath the firſt Bridges, within the Bodies 
of Counties, and bear great Ships, where 
a Man may ſee from Side to Side ; but the 
Stat. extends not to Deaths happening in 


ſmall Veſſels. Vide 2 Hale 15, 16, 54 


8. E. 2. Fitz, Corone 399. 


§. 8. And of this Opinion was Hale ju- 
dicially in Atwocd's Cafe ** termino Paſch. 27. 
C. 2. B. R.“ who breaking and failing in his 
Credit, was ſhortly after taken up drowned 
at St. Catherine's below the Bridge; in 

which Caſe 
F. 9 
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&. 9. The Coroner of the Admiralty firſt 
takes an Inquiſition, on View of the Body, 
and it is found he was drowned by Accident ; 
the Coroner of the County, afterwards de- 
manding the Body, that he might take an 
Inquiſition, the Coroner of the Admiralt 


would not ſuffer him ; but cauſed the Body 
to be buried, 


g. 10. This on Behalf of the County- 
Coroner was complained of, and me- 
ved by Mr. Wallop as an Abuſe; for the 
Admiral hath only Juriſdiction, where the 


or the like Caſe, when Keyling was C. J. 
in one Brown's Caſe, an Attachment was 
granted againſt the Coroner of the Admi- 
alty, 


9. 11. Hale C. J. there is no Queſtion 
but the Admiral hath Juriſdiction, concern- 
g Things done in great Rivers, © infra 
primos pontes; and it is as little Queſtion 
but that the Coroner of the County hath 
concurrent Juriſdiction in the ſame Rivers, 
mere he may ſee Land on both Sides, or 
om one Shore to the other, as the Book 
6 E. 2. Iin. Canc. Fitz. Cor. 399. is; for 
n Nere the County-Coroner may have Conu- 

nce; ſo here, he who firſt ſeizes the Body 
9 Vox. I. L may 


Thing happens out of great Ships; and that 
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may take the Inquiſition, and the other hath 


loſt his Opportunity. MS. 


12. In Caſes where the Admiralty hath 
Juriſdiction, the Power of taking a View 
and Inqueſt belongs to the Admiralty-Coro- 
ner, who is generally the Judges Marſhall, 
and * pro hac vic“ his Deputy, and the 
Admiral and Judge of the Admiralty, have 
by Patent the fame Office of Coroner by 
Sea; as theſe who are Coroners by Land. 
Andr. Rep. 231, &c. © arguendo” in the 
Cale of Solgard: But this is to be under- 
ſtood no farther than the Patent is war- 
ranted by the Stat. 15. R. 2. c. 3. fro 


9. 37. 


F. 13. Where a Man of War in Com 
miſſion is lying in Harbor at her Moorings, 
&« infra corpus comitatus, and a Sailor hang 
himſelf on board in the Cabbin, the Land 
Coroner hath Juriſdiction, at leaſt a concur- 
rent one; and So/gard the Defendant is 
refuſing the Coroner of Portſmouth Admit 
tance on board his Ship the Berwick, (who 
had impanelled a Jury, and went to the Sh 
with his Inqueſt, to view the Body and tak 
an Inquiſition, but was denied ;) had ® 
Information granted againſt him, thoug 
he offered to ſend the Body to them 0 


Shore; for though the Admiralty = a 
| £ ord 
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Coroner of their own, yet, unleſs their 
Coroner do take Inquiſitions, it is in Fact 
contending that none ſhall be taken; and 
when an Officer having /awful Authority, 
is ready to do his Duty, and is oppoſed 
without the Duty being done, (and indeed 
the Body was fecretly buried and no Inqueſt 
taken) the public Juſtice is then concerned, 
Et per Lee C. J. in the Stat. 15. R. 2. c. 3. 
which gives the Admiralty Juriſdiction in 
great Rivers below the Bridges, in Caſes of 
Death and Mathem ; there are therein no 


County, and conſequently his antient Juriſ- 
diction remains; neither is any mention 
therein made of a Ship's being in or out 
of Commiſſion, which ſeems a Diſtinction 
(for it was here objected) without a Dif- 
ference, unleſs the Judge of the Admiralty, 
do actually appoint a Deputy Coroner to be 
in the Ship when in Commiſſion. Sr. Rep. 
1997. And. Rep. 231. Rex and Solgard. 


9. 14. Inquiſitions taken before the Coro- 
her of the Admiralty, are to be returned 
before the Commiſſioners upon the Stat. 
2d. H. 8. c. 15. but the Inquiſi ions taken 
fore the Coroner of the County are to be 
turned before the Commiſſioners of Gaol 
Delivery of the County, or into the King's 
ench. 2 Hale 54. 8 

| L 2 §. 15. 


exclufrue Words of the Coroner of the 


—̃ —v——e . 
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F. 15. Before 2 G. 2. c. 21. if a mortal Stroke 
was given on the High Sea, and the Pary 
came to Land in England and died; the 
Admiral had not Juriſdiction to try the 
Felon, as the Death which conſummated 
the Felony happened upon the Land; not 
could the common Law try him, as the 
Stroke which made the Offence was not 
« infra corpus comtatis.” 1 Hale 426. bu 
now by that Stat. if Perſons are feloniouſ/ 
ſtricken or poiſoned on the Sea, or a 
where out of England, and die in England; 
or ſhall be ſtricken or poiſoned in England 
and die on the Sea, an Indictment found by ]u- 
rors of the County in England, in which ſuch 
Death, Stroke or Poiſoning ſhall reſpeCtive 
happen, ſhall be as effectual as well ageinf 
the Principals as the Acceſſaries, as if {uct 
Stroke, or Poiſoning, and Death, and tix 
Offence of ſuch Acceſſaries had happenet 


| 


in the ſame County. - 
8. 16. So at common Law before 2. 

E. 6. c. 24. if a Man had been ſtricken 

one County and died in another, it » 

doubtful whether the Slayer were indicab 91 

or triable in either; but now by that Statub fall 

the Juſtices or Coroner of the Coun ©" 

where the Party died ſhall inquire and pt 4 


ceed againſt the Principal, as if the Sto 


had been in the fame County r 
an 


iPety 
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Party died; but as againſt the Acceſſaries 
whether before, or after, the Indictment and 
Trial ſhall be in the County where they 
were acceſſary and ſhall be tried there as 
if the Felony had been committed in the 
ame County ; and the Juſtices before whom 
the Acceſſary is, ſhall write to the Juſtices, 
kc. before whom the Principal is attainted, 
x the Record of the Attainder, which, 
ath Hale, is done by writ in the King's 


nding it. Hale ub: ſup. and 623. See 
he Form of a Letter and Certificate, poſt. 
among 
Dier 253 *. for the Difference between wri- 
ng by Letter and ſending by Writ. Note 
d obſerve well the Difference in the 
Wording of two Acts reſpecting the Ac- 
faries ; for in the one Caſe the Nat. 2. 3. 
,b.c. 24. makes the Writing and Certi- 
ate neceſſary, but, in the other, the 2 G. 
c. 21, wiſely removes it. 


Coroner of the Verge. 


\. 17. The Coroner of the King's Houſe, 
ally called the Coroner of the Verge, 
s antiently appointed by the King's Ler- 
Patents; but by the Stat. 33. H. 8. 
12. the Grant thereof is now ſettled in 
ſpetuity in the Lord Steward, or Lord 
L 3 great 


Name, under the Teſte of the Juſtice ſo 


the Preſidents, and ſee _ 


3 4 
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great Maſter of the King's Houſe for the 
Time being. Vide 2 Hale 54, 55. 


$. 18. He had antiently Power to do al 
Things within the Verge belonging to his 
Office, excliſtve of the Coroner of the 
County, (Vide Britt. in the Introduction 
F. 1.) till the Statute of Arrcul. ſup. clar. 
tas, 28 E. 1. c. 3. [Vide 2 Il. 550.) u- 
dained that of the Death of Man, the Co- 
roner of the County ſhould join in Inqu- 
ſition to be taken thereof, with the Coro- 
ner of the King's Houſe, of a Death with- 
in the Verge and this fo continued till the 
Stat. 33. H. 8. c. 12. infra. 21. 


§. 19. The Coroner of the County, with 
out the Coroner of the Verge, of a Deat 
happening within the Verge, cannot tan ! 
an Inquiſition ; if he doth, it is void; buf © 
if the two Offices be in one. Perſon, and ! 
ſo appear upon the Record of the Inquil { 
tion, the Inquiſition is then well taken. h 


8. 20. Boniface Hamlin, “ 2d Ju © 
« frimi,” killed one William Boſivin, way 35 
in the Verge, and an Inqueſt was taken 
the Coroner of the Verge, (who in F © 


was Coroner both of the Verge and of ces 
County, but it did not ſo appear upon! 1 
7 


Record) which Inqueſt found the Kili 
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of Beſwin in the Verge by Hamlin, of which 
he was afterwards indicted, ard found 
Guilty of Manſlaughter, and now he 
brought a Writ of Error to reverſe the In- 
quiſition, becauſe the Inqueſt was taken be- 
fore the Coroner of the Verge only, and 
not before the Coroner of the Verge and 
of the County as it ought to be by the 
Statute ; and it was adjudged that the In- 
quiſition for this Cauſe was erronious, and 
thereupon it was reverſed. Hill. 9. Jac. 
B. R. Hamlin's Caſe in Calth. Rep. MS. 
Vide Stat. 28. E. 1. c. 3. 2 Iſt. 460, 549. 
3 Inſt. 134. 2 Leon. 160. 4 Co. 45. Wiggs 


ceed though the Court remove. 


F. 21. Where a Murder or Manſlaughter 
is committed within the Verge, or Precinct 
of the Palace, limited by the 33 H. 8. c. 
12, then by that Statute the Inquiſition 
ſhall be taken by the Coroner of the Houſ- 
hold, without the Coroner of the County 
by twelve or more of the Yeomen Officers 
of the Houſhold; and this is enacted to be 


the County ; and the Statute declares and 
enacts the Method of the Return and Pro- 
ceeding upon theſe Inquiſitions before the 


Lord High Steward. 2 Hale 55. Vide 
Trem, Ent, 10, 190. 


L 4 §. 22. 
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Cale where the County Coroner may pro- 
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F. 22. Upon this Stat. 33. H. 8. c. 12. 
there happened this Caſe in the Reign of 
King James II. it is not indeed ſtrictly rela- 
lative to my preſent Subject; yet as a Caſe 
ariſing upon the Statute is what I think ne- 
ceſſary to be known; it was the Caſe of the 
King and Croker, and thus reported in the 
original MS. of a Judge of the Time as 
I conceive. | 


F. 23: Memorandum, that on the 5th Day 
of June 1658, one Croker, a private Sol- 
dier, being upon the Guard at WWhztehall, 
and quarrelling with another Soldier then 
and there alſo on the Guard, Mr. Gillert 
their Corporal, being then the chief Officer 
to command there, came to part them and 
keep the Peace; the ſaid Croker drew his 
Bayonet, and therewith ſtabbed the faid 
Corporal in his Body, giving him ſuch a 
mortal Wound, as he thereof inſtantly 
died; for which the ſaid Croker was, on 
Thurſday the 7th of June, indicted at the 
Verge, (where 1 only of the Judges was 
preſent) upon the Stat. 33. H. 8. c. 2. and i cl 
and upon a fair Trial, the Fact being fully c 
proved, he was found Guilty : Judgment 
T was deferred for ſome Days, becauſe the 
4 Court was not agreed, whether it ſhould 
| be to cut off his Right Hand firſt, and 


then to be hanged, according to 9 
Cale, 
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Caſe, 3 Int. 140. my Opinion then was, 
that he ſhould be hanged without firſt cut- 
ting off his Hand ; becauſe the Letter and 
Meaning cf the Stat. 33 H. 8. in Caſe of 
Murder ſeems to be ſo; and that where 
Blood is ſhed within the Palace, upon a mali- 
cious ſtriking, whereupon Death doth of 
enſue, the Hand is to be cut off. Vide 
Trem. Ent. 190. | 


F. 22. 14. June, 4 Fac. 2. the Opinion 
of the Judges (being defired in this Caſe) 
was that the Judgment ſhould be, that he 


ſhould be hanged without cutting off his 


Hand; and this anſwers the Purport and 
Intent of the Stat. H. 8. for the Reaſon be- 
fore alledged by me; and they declared 
their diſlike of Burchet's Caſe, ex autogra- 
pho authorem penes. Vide Dier 188* mar- 
gine, Vide 2 Hale 7, 8, 9g. 


Coroners of the County, 


F$. 25. The Coroner of the County is 
choſen by Virtue of the King's cloſe Writ 
called . De coronatore eligendo, directed to 
the dheriff, commanding him in full County, 
and with the Aſſent of the ſame County, 
to elect a Perſon Coroner who beſt knoweth 
and can intend the Office, and do and keep 

thoſe 
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thoſe Things which concern the Office of 
Coroner in the County. 


F. 26. He is immediately upon his Elec. 
tion ſworn in Court; and his Election 
ſhould be returned upon the Dorſe of the 
Writ into Chancery, thereby certifying, 
that the Perſon elected hath taken his cor- 
poral Oath, to do and pertorm thoſe Things 
which in the County do belong to the 
Office of Coroner. See ch. xvii. F. 11. the 
Neceſſity of it, and for the Form of the 
Oath, Writ and Return, ſee hereafter Patt 
III. among the Precedents relating to his 


Election. é 


§. 27. As Coroner he is exempt from 
ſerving on Juries. Vide 2 Rol. A. 632. 
8 4. Fitz. N. B. 167. 2 Inf. 447. and in 
the Reg. is the Writ of Exemption. 


28. E. 3. c. 6. they ought to be of Suff 
ciency, and of lawful and fit Men; and 
"34 inaſmuch, ſaith 2 Hale 55, 56. as they are 
9 elected by the Freeholders of the County, 
# if they be inſufficient, and not able to al- 
{wer their Fines, or perform the Duties af 
their Place; “ reſpondeat ſuperior; the 
whole County ſhall be anſwerable for them 


and their Miſcarriages ; and upon a Ni 
. te- 


96 $. 28. By the Stat. 14. E. 3. c. 8. and 
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returned by the Sheriff againſt the Coro- 
ner; Proceſs ſhall iſſue againſt the whole 
County. See Introduction on the Statute 
Weſim. 1. c. 10. 


F. 29. And the antient [ters afford many 
Inſtances to. this Purpoſe, as having choſe 
him by Election at their Peril; the County 
therefore is the Pledge to anſwer for his 
Doings and his Rolls; and this, ſaith Co. 

2 Inſt. is as a good Caution to the Q. 
Electors in their Choice, whoſe prudent 
Policy is always preſumed to fix upon a 
Perſon to grace che Place, and not the Place 
the Perſon. | 


n F. 30. Their Power cannot be enlarged 
2. by any private Act or Delegation from the 
in Crown; and 'tis therefore, ſaith Co. 2 It. 


629. Finch Law 388. that no Coroner 
albeit he hath a ſpecial Commiſſion from | 
nd the King, can take Confeſſion of high or if 


l petit Treaſon; yet ſee 19 H. 6. 47 i 
are F. 31. By common Law the Coroners lf 
ty, (5 Co. 58 b.) were ſtiled in judicial Proceſs 
an- and Proceedings, ** cuftodes placitorum coro- 


nr, and had originally the Cuſtody of 
the the Rolls of the Pleas of the Crown; and 
em before the Stat. of M. Ch, c. 17. they held 
and determined Pleas of the Crown (2. 


I Inſt, 
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Infl. 32.) and though that Stat. abridged 
them of that Power, yet they ſtill retained 
a Juriſdiction as to Matters of Inquiry, &c. 
all which may be ſeen more at large in the 
Introduction, and in what is called the Sta- 
tute de officio coronatorum, or the 4. E. 1. 
Vide 2 Hale 56, 57. Fleta, L. I. c. 25. 


$. 32. The Coroner being elected into 
his Office, and thereby eſtabliſhed a Ma- 
giſtrate and Conſervator of the Peace at 
common Law, (and indeed the only Officer 


. now remaining. in England who - per elec- 


e 7zonem” is ſo) muſt do the judicial Part 
of the Duty himſelf; for being elected 
into a 77, upon a Confidence, and with 
preſumptive Qualifications equal to it; and 


which are annexed to the Perſon; he can- 


not therefore legally make a Deputy; his 
Office is ©* perſonaliter agere.” Vide infra 
8. 165.) which by Deputation cannot pals 
to another; his Election gives him no ſuch 
Power ; nor doth the Law : Practice there- 
fore cannot ſupport what the Superior can- 
not give, or the Law warrant. 


F. 33. And the Words in the Writ of 
Election are commanding the Sheriff, to 
cauſe ſuch an one to be choſen as can beſt 
intend the Office; and the 4. E. 1. com- 
mands him * fatim acccd-re ad ferſomam,” 


yoo? 
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perſonally to view the Body; and Judg- 


ment any more than the Office cannot be 
aſſigned or transferred. See Fleta, lib. 1. 


c. 18. §. 5: 
8. 34. By the Stat. 1 H. 8. c. 7. if the 


Coroner, in Caſe of Miſadventure, do not 
endeavour Himſelf to do his Office, he for- 
feits 40s. beſides, the Office concerns the 
King's Revenue, ſuch as Forfeiture, Deo- 
dands, &c. and cannot be deputed. Vide 
Forreſter's Caſes 141. Law and Law, per 
Talbot Chanc. 


F. 35. This alſo Britton, fol. 35. is po- 
ſitive in; and the ſtrong Current of Autho- 
rity will ſupport; and if one were to be 
admitted twenty might be allowed upon the 
ſame Principle; by which Means Juſtice 
might be perverted ; the Truſt and Confi- 
dence abuſed; the County prejudiced ; and 
the duly elected Officer virtually removed. 
dee Britton in the Introduction F. 3. 


F. 36. Nay even the King's Grant im- 
powering any of the Judges in Meſiminſter 
Hall to officiate by Deputy is not good; nor 
can the Lord C. J. of the King's Bench, 
who © virtute officti” is Sovereign Coroner 


of England, depute the judicial Branch of. 
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the Inquiry to another, but when he pleaſes 


to act as Coroner, *©* ſuper viſum corporis, 


he muſt ** accedere occiſum,” be pertonally 
preſent as I humbly conceive the Law to be. 
Vide Bro. Deputy 9. Judges 11. 2 Sia. 
101. Barclay. Bratton, 108", Perkins 


= *. 


8. 37. Indeed in the Cafe of the Admi- 
ralty the Judge deputes his Coroner, who 
* pro lac vice” is generally his Marſhall; 
but this I preſume is under a Power given 
him by his Patent, i. e. to A © per ſe vel 
e ſufficientem deputatum ſuum.” Vide ſupra 
§. 12. 


$. 38. In the Caſe of the Sher:f, where 
he acts judicially, and where no poſitive 
Law allows a Deputation, as in the Execu- 
tion of a Writ of Inquiry of Damages in 
Dower, he cannot make a Deputy ; if Ban- 
dal's Caſe in Noy 21. be Authority; nor can 
he in a Writ of Rediſſeiſin, as it hath been 
determined in Error, © Paſch. g. E. 3. co- 
« ram Rege Rot. 82.” wherein it was one 
of the Errors aſſigned and allowed, givod 
« xcecomes mandavit Willielmo Ayſhe gu 
te jnguiſitiunem caperet ſuper rediſſelſinam, 
* ubi mandatum fuit vicecomiti quod iffe 
inquiſitionem inde caferet in fproprid 2 
* fond 
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« fond ſua.” Petyt's MS. Vide Bro. Par- 
hament 93. Stat. Merton, c. 3. and the 
Writ itſelf warrants the Objection. 


$. 39. It is true, the Sheriff himſelf, in 
the antient Conſtitution, was no more than 


A »» 


the ** wicecomes comtatits,” or Deputy 


to the Earl, „gu. vice fugens comitis, 
though he had his Deputy, his“ Seneſchal- 
« Jus,” or * ſub-vicecomes,” (Stat. Weſt. 
2. c. 39.) or SHire- cler, as he is called in 


the 11 H. 7. c. 15. but even then the De- 


puty could do no other than the iniſterial 
Part of the Buſineſs, not the judicial; and 
the making of him Under-Sheriff, only im- 
powered him implicitly to execute the Or- 
dinary miniſterial Offices, which, by Law, 
were transferable ; but in no Caſe where 


the Sheriff ( aſſumptis ſecum coronatoribus 


Stat. Mert. c. 3.) was Fudge, as in 


Rediſſeiſin, (Bro. Commiſſioners 23. Error 
145.) in partitione faciendd, (Old Entry 
32. Cro. Elix. g. pl. 3.) in Waft, (Old 
Entry 4. Bro. Proceſs 37.) and in ſuch 
like Cafes where the Direction is perſonal, 
and he is commanded in Perſon to go to 
the Place, &. Vide Brownl. Rep. 64. 
Hob. 13. pl. 25. 9. Rep. 48, 49. 12 Mad. 
468. Freem. 52, 53, 355. Str. Rep. 60. 
10 Mod. 289. and Barnes's Notes, C. B. 
271, 


F. 40. 


[ 160 ] 


F. 40. But the Under-Sheriffs of late 
Times have had new Power given them by 
late Statutes ; which, indeed, confirms the 
Objection, © et exceptio firmat regulam in 
* non exceptts,” and it ſeems to be a good 
Ground laid down arguendo in 10. Mod. 
290. That where a Statute appoints any 
Thing to be done by the Sherift, and pre- 
ſcribes no particular Manner for doing it, 
that makes it neceſſary to be a perſonal Act, 
there the Under-Sheriff may do it, though 
the Sheriff only is mentioned; but where 
the Manner and Circumſtances injoined and 

reſcribed, make it a perſonal Act, he can- 
not. Vide Bro, Return de Proceſs 40. 


§. 41. This I think fully applicable to 
the Caſe of the Coroner, who hath in him- 
felf © w:rtute electioni; a duplicate. Power, 
judicial and miniſterial. That in all Caſes of 
judicial Proceſs, they muſt all join in the 
Execution of it; and it was the ſecond Er- 
ror aſſigned and allowed in the forecited 
Record, * guod inquiſitio capta fuit, in pre- 
e ſentid unius coronatorum, ubi per brete 
* mandatum fruit vicecomiti, quod aſſumertt 
ee ſecum cuſtodes placitorum coronæ & acct- 
ce deret ad inquiſitionem capiendam.” Vide 
Tenk. 181. pl. 66. ſo Hill. 29. E. 1. cord 
Rege Rot. 51. the like Error was allowed 


in Rediſſeiſin, for that the Inquiſition * 
| takell 
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taken by the Under-Sheriff and one Coro- 


ner only ; and Judgment was given that the 
Defendants ** rehabeant Seiſinam, &c.” in 
this Caſe tne Reaſoning of the Record is 
very remarkable, maxime cum non liceat 
« alicut fuſticiaris ſeu etiam vicecomiti, qui 
« per brevia domiui Regis affignantur ut juſ- 
« ticiartt ad aliquas inquiſitiones, juratas, 
« ſeu aſſizas, catiendas, alterum loco ſus per 
« legem Anglie af/ignare, &c.” Mr. Pe- 
tt's MS. who for the like refers the Reader 
to Rot. placitorum coram Rege apud eborum 
de Term. Mich. 26. E. 1. Ret, 28. Vide 
2. Inſt. 84. 2. Bust. 93. Bridgm. 119. et 
2 Calth. Rep. MS. F. N. B. 188. Edit. wt. 
Bro. Rediſſeiſin 3. 


$. 42. It probably might not be expected 
that all the Coroners ſhould be preſent, but 
the Record ſhould be right made up and 
entered as it is in Outlawry © per judicium 
© coronatorum” in the Name of all, though 
one only attend to pronounce it; and as in 
the Caſe of miniſterial Proceſs, it is ſuffi- 
cient that the Return be made in the Name 
of all the Coroners, Calth. ub! ſup. Mich. 
13. fac. B. R. Phelps and Winchcomb. Vide 
d. C. 1 Rol. R. 274. 3 Bulſt. 77. Mo. 845. 
Sid. 335. Salk. 96. and Huggins's well- 
reaſoned Caſe in Lord Raymond 1 574, &Cc. 
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it a negative Anſwer ; and the above is now 


ſhould be rather a Spur to their Attention 
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touching the Power and Acts of a Deputy 


as well criminally as civilly. 


F. 43- But what fully and effeQually 
cloſes the Debate, is the late Act of Par. 
liament of 25. G. 2. c. 29. made concern- 
ing Coroners, by which a Recompence i; 
given, as thereby is directed, for every In- 
quiſition diy taken ; but an Inquiſition taken 
by Deputy, is not an Inquiſition duly taken; 
the Recompence therefore is not allowable 
in Account. 


F. 4.4. I may probably be thought tedious \ 
in ſaying thus much concerning Deputies; .. 
but the Queſtion having been put to me 
by ſome Country Coroners ; I always gave 


offered as a Perſuaſive againſt it, to which 
other Reaſons might be added, [ Vide Or- 
der of Diſcharge of a Coroner] and the 
great Candor of the Reverend Judges, in 
not judicially ſeeing the Office at a Seſſions 
or Aſſize, not perſonally attended, or their 
not cenſuring the Defects of an Inquiliton, 


and Diligence, than an Incroachiment upon 
the Lenity. 


y- 45 By 
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$. 45. This Practice commonly and ge- 
nerally to depute, I fear extends throughout 
England; I therefore think the Peril ne- 
ceſſary to be known; and that an Inquiſi- 
tion, eſpecially in the Caſe of a Seſſions, 
or Aſſize Buſineſs, taken by Deputy, is void 
« ipſo facto; and in Tremaynes Ent. 238. 
there is a Precedent of an Indictment againſt 
one for uſurping the Office, and without 
lawful Authority acting as Coroner ; and 
ſuch a one 1s every Deputy. 


$. 46. The Frequency of theſe Deputa- 
tions from Time to Time is, I believe, what 
bath brought the Office into general Diſre- 
pute; it naturally introduces a general ne- 
gligent Careleſſneſs in the real Officer, to- 
wards the Execution of his Duty; where- 
by he brings a general D:ſregard upon him- 
ſelf; which tends to a general D://atisfac- 
ton to the County by whom he is elected; 
and is a Practice therefore I could wiſh to 


% was removed, and not in ſuch general 
le, | 


d. 47. If the Coroners of the ſeveral 
ounties would but agree to come into 
leaſures by ſome Diviſion of the County 
monglt themſelves, they might then unite, 
od be aiding and affiſting to each other in 
e Buſineſs of each others ſeparate Depart- 

M 2 | ments, 
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ments, without the dangerous Aid of a De- 
puty ; this would be a Means to introduce 
a general good Harmony and Underſtand- 
ing amongſt themſelves; the Buſineſs of 
the County would be better diſpatched ; the 
Electors be better ſatisfied, as having their 
own eleted Officer to attend them ; and 
the general good Behavior of the Officer, 
would molt certainly intitle him to the A 
robation and Protection of his Superiors, 
at all Times and in all Places; and in Con- 
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14 firmation of this Reaſoning, take and con- 
1 ſider the following ſhort Fact. 
3 
1 '! F. 48. In the County of Mzddleſex there 
N 1 are only two Coroners ; but for the better 
1 Diſpatch of the Buſineſs of the Office, MI | 
qe and the mutual Aid and Aſſiſtance of each 
| other; they have heretofore from Time to MI 
Time agreed to divide the County into F 
known ſeparate Departments Eaſt and Well \ 
each Coroner to have one; but the Senior 
elected Officer had the firſt Choice which F 
Department he would take and abide by. * 
Vi 
F. 49. This from the Agreement of Pu- ve: 
ties, naturally introduced a ſtrict Harmon me 
and Friendſhip between the Officers; wid 
always lent a ready Aid to each other. ; 
me 
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&. 50. And this good Harmony and Par- 


tition thus inviolably kept and obſerved can 
be traced up to the Revolution or ſoon after- 
wards, as ſubſiſting between Mr. Rzvers 
(who was Coroner at the Revolution) and 
Mr. Higgs, (who was elected about the 
Year 1693) until the Year 1732, when Mr. 
Rivers reſigned ; and as between Mr. Higgs 
and Mr. King until the Year 1738, when 
Mr. Hggs reſigned ; upon whoſe Reſigna- 
tion the then new elected Coroner gave riſe 
to the firſt Apoſlacy, by interrupting the 
antient Courſe, and keeping the County 
open, 


§. 51. By this Schi/m he effectually 
opened the Floodgate of Separation, and 
the Torrent ran during the Remainder of 
his Time; of his Practice, Complaints were 
numerous; but he is dead; and upon my 
Election into the Office, and, as adviſed by 
Mr. King of the antient Eſtabliſhment, I 
readily conſented to revive it, and the good 
Fellowſhip continued during the Joint Lives 
of him and myſelf, without any finiſter 
Views, or mean Arts practiſed, to circum- 


vent each other, in our ſeveral Depart- 
ments, 


d. 52. Upon his Death my preſent Bro- 
ther Officer was elected, and I was in hopes 


M 3 the 
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the quordam Harmony and Diviſion might 
have continued; but it ſeems he thinks 
otherwiſe, and the County is therefore kept 
open. 


But now to Buſineſs. 


Of the Coroner's Inquifitions, &c. 


8 53. An Inquiſition, Indictment, and 
Preſentment do ſeverally differ, though the 
Verdict of the Coroner's Inqueſt, is diſtin- 
guiſhed, ſometimes by one Name and ſome- 
times by another, eſpecially in the old Books; 
but the Verdict being only an Inqueſt of 
Office, though in the firſt Degree, is moſt 
properly an Inquiſition. 
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10 F. 54. Mr. Serjeant Haul. vol. 2. P. c. 
ql 209. c. 2 5. F. 1, tells us an Indifment is | 
"ir an Accuſation at the Suit of the King, b) 
. jj the Oaths of twelve Men of the County, 
i f wherein the Offence is committed, returned q 
+ | to inquire of all Offences in general in the , 
Ty County, and determinable by the Court, BY | 
1 1 into which they are returned ; and finding Wil ( 
\ N a Bill brought before them to be true; but n 
1 when ſuch Accuſation is found by a Grand h 
| Jury, without any Bill brought before them, WM 
wu and afterwards reduced to a formed Indi- th 
0 ment, 1i1s called a Preſentment ; and when R 
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it is found by Jurors returned to inquire of 
that particular Offence only for which the 
Party is indicted, it is then properly called 
an Inquiſition. Vide 2 Hale 1 52, &c. where 
this Difference is learnedly diſcourſed of at 
large. 


F. 55. An Indictment, ſaith 2 Hale 169, 
173. is no other than a plain, brief and cer- 
tain Narrative of an Offence committed by 
any Perſon, and of thoſe neceſſary Circum- 
ſtances that concur in the Caſe, to aſcertain 
the Fats and its Nature; in which known 
Words of Art are admitted, and ſhall be 
conſtrued to the beſt Advantage in Support 
of the Charge. 


$. 56, Herein the Coroner's Care in his 
Inquiſitions is ſtrictly required, to know 
how properly to diſtinguiſh and deſcribe the 
Offence, with all its neceſſary Circumſtan. es 
and Requifites; and the Reflection in 2 
Hale 222. that Coroner's Inqueſts are for the 
moſt Part inſufficient, ſhould quicken and 
[pur the Officer to a full Knowledge of his 
Office; and to a due Care and Diligence in 
the Execution of it, and not careleſly to 
burry: it over, and think no more of it ; 
which I fear is too commonly practiſed, to 
the great Indignity of the Office, and juſt 
Reproach of the Officer. See the In- 
M 4 tre- 
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troduction to the Precedents in the third 
Part. 


8. 57. But what moſt ſtrongly argues 
for this Care is, the great Credit given to 
their Inquiſitions, Depoſitions, &c. in the 
ſuperior Courts occaſionally. 


F. 58. In the Caſe of Vicars and Ning. 
Paſch. 7. Jac. B. R. it was ſaid by Fleming 
C. J. that when a Coroner's Inquiſition 
finds a Fact to be only Manſlaughter, and 
the ſame Fact at the Seſſions is found to be 
Murder, that in this Caſe the Verdict before 
the Coroner is the rather to be credited, be- 
cauſe the Coroner examines the Evidence 
on both Sides; but on an Indictment at the 
Seſſions, they only examine the Witneſſes 
for the King. Ms. Vide Bract. 140 
etiam Ryl. pl. parl. 675, 676. the Coroner 
Inquiſition admitted (and therein it was the 
only) Evidence in © tate probanda againſt 
the King's Claim and Poſſeſſion; *tis a re- 
markable Record, and obſervable for many 
different Purpoſes, but the Inquilition 's 
more eſpecially ſo, for the Manner of Sar. 
ing the Deodand, Vide ſupra ch. xi. 
8. 13. 


§. 59. So the Record of Confeſſions of 


Felons taken and recorded by the Gy 
I 


W 


1691 


hath been the ſole Evidence to convict, and 
the only Reaſon for Judgment, even in ca- 
pital Caſes; and this in the Notes ad 2 Hale, 
p. 14. is verified by a memorable Record 
there given; wherein it appears, the Coro- 
ner of London delivered © coram Rege quaſ- 
« dam copnitiones, coram ipſo factas in the 
Tower, by ſeveral Perſons who confeſſed 
Robbery, Murder and Rape on the Coaſts 
or narrow Seas, in the Realm; whereupon 
four of them being * zn/tanter” brought 
« coram Rege, (i. e. into the King's Bench) 
and ſeverally aſked why Judgment ſhould 


not paſs upon them, *©* zuxia cognitiones © 
* ſuas prædict. nihil dicunt,” and thereupon. 


Sentence of Death was paſſed upon them, 
to be drawn and hanged. 


$. 60. On a Trial at Bar in a feigned 
Iſſue © deviſavit vel non,” out of Chancery, 
it appeared the Teſtator made his Will the 
29th, and ſhot himſelf the 31ſt; and, 
amongſt other Circumſtances the Coroner's 
Inqueſt, which found him a Lunatic the 
ziſt, was offered in Evidence. And Par- 
ker C. J. and Pos J. were for admitting 
it, though if read would have very little 
Weight; as it was no conclufive Evidence, 
he was a Lunatic the 29th. Eyre and Pratt 
contra, for it is a criminal Matter, and not 
to be given in Evidence in a civil Proceeding ; 
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but this being only to inform the Conſcience 
of the Chancellor; Pratt very prudently 
waived his Opinion, and gave Way to its 
being read, that nothing might be wanting 
to clear the Queſtion. Str. Rep. 68, 382. 
Vide znfra &. 66. Hill. 6 Anne B. R. 
James Fillett's Caſe, reported by Mr. Strode 
late of Lincoin's-Inn, MS. Sir Edward 
Northey moved for an Habeas Corpus to be 
directed to the Keeper -of the Gatehouſe, 
to bring up the Body of the Defendant, 
who was committed for Murder, in order to 
appear here and be bailed ; and for the Coro- 
ner to attend with his Inquiſition, 1n order 
to clear the Matter; and the Reaſon given 
was becaule the Fact was by the Coroner's 
Inquiſition, found to be only Manſlaughter, 
and no Colour to find it Murder ; and upon 
an Atndavit of Notice to the Proſecutor, the 
Motion was granted. Dr. Clewer was com- 
mitted for Murder and bailed in the fore- 
going Caſe, for the Coroner's Inqueſt is of 
far better Authority than the Juſtice of 
Peace his Warrant and Commitment. 


F. 61. Dalton killed his School-Fellow 
at Eten, and was committed by the Coro- 
ner for Manſlaughter ; upon a Habeas Corpus 
this Inquilition or Commitment was rt- 


turned, and the Defendant prayed to be 
bailed; 


—— | _— SW Oy 


C 


1 


bailed ; and Raym. C. J. ſaid his being com- 
mitted for Manſlaughter was no Reaſon for 
Bail, for if the Depoſitions amounted to Mur- 
der he would not Bail; or if they had 
amounted only to Manſlaughter, he would 
Bail; though the Coroner's Inqueſt had 
found it Murder; and the Diſtinction is, 
between the Coroner's Inqueſt, where the 
Court can look into the Depoſitions, and an 
Ind;Zment where the Evidence is ſecret ; and 
cited Lord Mobun's Caſe, Salk. 104. as in 
Point ; and that the Lords bailed him after 
an Indictment found for Murder; [Vide 


Kin. 683.] and added that himſelf had re- 


Na. 


fuſed to bail Mr. Clifton, becauſe he thought 


the Coroner's Depoſitions made it Murder, 
though the Inqueſt was only Manſlaughter ; 
and Mr. Dalton was bailed. Str. Rep. 911. 
Vide 1242, that on the above Caſe and 
Salk, Magrath, who was committed for 
Manſlaughter, was bailed, it appearing to 
be no more upon the Coroner's Depoſitions; 
this now ſeems eſtabliſhed Doctrine, and that 
a Coroner's Inqueſt is of ſuperior Authorit 

to the Commitment of a Juſtice of the 
Peace, Vide Comb. 111. 298, 405. 1 Rel. 
R. 268. 3 Buſſt. 113. Lat. 12. Sry. 371. 
12 Mod. 102. 2 Jen. 222. 5 Mad. 323. 


y. 62, Where nothing is depending in 


Court to make it neceſſary for the Coroner 


to 


Na. 


[ 192 ] 


to return his Depoſitions, the Court will not 
make a Rule to oblige him. Per Curiam 
Str. Rep. 1073. Vide 1 Med. 82. 


$ 63. It is the /ourth Reſolution of all 
the Judges of England, given previous to 
the Trial of the Lord Morley; that in Caſe 
any of the Witneſſes examined before the 
Coroner are dead, or unable to travel, and 
Oath be thereof made; the Examination 
of ſuch Witneſſes ſo dead, or unable to 
travel, may be read; the Coroher firſt 
making Oath, that ſuch Examinations are 
the ſame which he took upon Oath, with- 
out any Addition whatſoever, 


§. 64: The tb Reſolution in the Caſe 
is, if Oath be made that if a Witneſs, who 
had been examined by the Coroner, be ab- 
ſent at the Trial, and be detained by the 
Means or Procurement of the Priſoner ; 
and the Court be ſatisfied thereof; then the 
Examination may be read. Vide 3 St. Trials 


941. 


F. 65. And in the th Reſolution of the 
Caſe it is agreed; that if a Witneſs examl- 
ned by the Coroner be abſent at the Trial; 
and Oath be made, that all Endeavors have 
been uſed to find him but cannot ; yet this 


is not ſufficient to authorize the Reading 
| 0! 


C˙d ))) Bn 8 


— 
* 


1 731 
of his Examination, Keyl. 56. 1 Lev. 180. 


2 Hale 284. 


$. 66. Vide 2 Jen. 53. Thatcher and 
Waller, where the Depoſition of a Wit- 
neſs, taken before the Coroner, was read ; 
upon a Suggeſtion proved, that the Witneſs 
waz gone beyond Sea as ſuppoſed by Pro- 
curement of the Offenders; for ſaith the 
Book, the Caſe was all one, as if he had 
been dead ; and the Authority of the Coro- 
ner © ſuper viſum corporis, is very great, 
and in ſome Caſes a Record not to be tra- 


verſed ; but it is otherwiſe in the Caſe of a 
Depoſition taken before a Juſtice of the 


Peace; and alſo in the Caſe of an Exami- 
nation before a Judge for the Preſervation of 
Teſtimony ; for in this Reſpe& the Judge 
only acts as a Juſtice of the Feace ; nor are 
the Depoſitions taken before the Coroner 


upon an Inquiſition “ ſuper viſum corporis, 


to be given in Evidence upon an Appeal for 
the ſame Death; for it is a different Proſe- 
cution from that wherein they were taken. 
2 Rel. R. 460, 461. Vide ſupra F. 60. 
Infra F. 132. 


F. 67. Touching Coroner's Inquiſitions, 
where avoidable or amendable, and where 
they may be ſent for, to attend and in Court 
li. e. in the Office] to amend as to * 
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I Vent. 256. 3 Keb. 301. Vide Stat. 6. 
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of Form, but not of Subſtance, See 
Mod. 101. I. Keb. go7. 1 Sid. 225. 259, 
2 Hawk. P. C. 244. F. 99. ettam Str. R. 
261. where an Inquilition returned “ ſuper 
ce viſum corporis was quaſhed, becauſe in 
the Caption the Year of our Lord was in 
common Figures inſtead of Words at length, 
or at leaſt in Roman Numerals, and this 
Rule holds in civil Cafes. 2 Lev. 102, 


G. 2. c. 14. QAery if it might not have 
been conſidered as informal, and ſo amend- 
able, or (having the Year of the King,) ſu- 
perfluous and ſurpluſage. 1 Med. 78, 


pl. 40. 


F. 68. Though Coroners take their In- 
quiſitions ** virtute officiz,” yet they are bound 
to keep to the Rule of Law, in the Exe- 
cution of their Office; and if the Coroner 
in his Inquiſition, ſhould omit the Words 
te froborum & legalium hominum,” the Ob- 
jection is fatal; fer Outlaws or Villains ate 
not to be impanelled on his Inqueſts, Vide 
znfra F. 84. and the Words in the Writ . 
which commands the Sheriff, to inquire 
ger Sacramentum 12. proborum & legaliun 
& hominum” ſhew what the Rule of Law 
in ſuch Caſe requires, and of what Condi- 
tion they ought to be; ſo in the Cafe of 4 pr 


% Felo de fe, the Want of the Word 
cc Per- 
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percuſſit in the Inquiſition is fatal, Vide 
Palm. 282. Cro. J. 635. 


F. 69. An Indictment grounded upon an 
Offence made ſo by Stat. (ſuppoſe the Sta- 
tute of Stabbing) muſt by expreſs Words 
bring the Offence within the ſubſtantial 
Deſcription required; for no Circumſtances 
mentioned in the Statute, to make up the 
Offence, ſhall be ſupplied by the general 
Concluſion of © Contra formam Statuti.“ 


F. 70. And ſo it is, if an Act of Par- 
lament ouſts Clergy, in certain Caſes, as 
Murder, „ ex maliti4 precogitata ;* ſtab- 
bing one not having firuck firſt, or having 

| a Weapon drawn; though the Offences 
themſelves were at common Law ; yet be- 
| cauſe at common Law they were within the 
benefit of Clergy, the Party, though con- 
victed, ſhall not be ouſted of his Clergy ; 
unleſs the Circumſtances of his Malice fore- 
thought; or of not having ſtruck firſt, or 
having a Weapon drawn; be expreſſed in 
the Indictment. 2 Hale 170. 


9. 71. Of the Coroner's Inquiſitions, 
their ſeveral Parts and Forms, you may 
read hereafter in the Introduction to the 
precedental Part of the Work; and more 
at large in 2 Hale 174, &c, where after 

col- 
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collecting the whole Learning, he takes 
Notice, fir//, that none of the Statutes of 
Jeofails extend to Indictments, and there. 
fore that a defective Indictment is not aided 
by Verdict. Secondly, that in Favor of 
Life great Strictneſſes have been in all Times 
required in Points of Indictments, and the 
Truth is, that it is grown to be a Blemiſh 
and Inconvenience in the Law and the Ad- 
miniſtration thereof, and more Offenders el. 
cape by the over-caſy Ear given to Excep- 
tions in Indictments than by their own In- 
nocence; and many Times Murders and 
other heinous and crying Offences, eſcape 
by theſe unſeemly Niceties, to the Reproach 
of the Law; the Shame of Government; 
the Encouragement of Villainy; and the 
Diſhonor of God; and it were fit that by 
ſome Law this overgrown Curioſity and 
Nicety were reformed, which is now be- 
come the Diſeaſe of the Law, and may in 
Time grow mortal, without ſome timely 
Remedy. This Advice, faith the Anno- 
tator, would be of excellent Uſe to follow, WI © 
and not only prevent the Guilty from eſ- WB 
caping, but be a Guard to the Innocent; ee 
for if no Exceptions were to be allowed, be 
but what went to the Merits ; there would 
then be no Reaſon to deny Council to Pi- 


ſoners in Caſes of Felony, where Life 1s 
| con- 
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concerned ; which is yet allowable in every 


eech Treſpaſs. 
| The Coroners Proceedings. 
f 


g. 72. When Notice is given to the Co- 
toner, of a violent Death, Caſualty, or 
h Miſadventure, he is then to iſſue his Pre- 
. cept or Warrant, to be directed to the Con- 
(. ſtables, &c. according to what is called the 
p-. de officio ccronaterum, or 4. E. 1. 
n- Wl to return a competent Number of good and 
nd Wl lawful Men, twelve at leaſt, who after 
being ſworn, viewing the Body, and hear- 
ing the Evidence upon Oath, are to make 


an Inquiſition, Vide 2 Hale 59, 152“. 
Vide infra F. 170. 


9.73. This Proceeding by Inquiſition is 


be- /ud:c:a/, and in Cafes of Life or Forfeiture, 
in ſhould not be practiſed on the Sunday, 
nely which is © dres non juridicus,” whereon no 
nno- adicial Act ought to be done, | Vide 9. Co. 
low, %. Mackally] by all the Judges and 
n ei- berons; but acts miniferial, where of Ne- 
cent; Ncefity, may, for they may otherwiſe never 
Wed, be executed. 

vould | 

0 Pri- 9. 74. In Str. Rep. 387. it is determined 
ife b er Curiam, in B. R. on the 29. C. 2. c. 7. 


tat the Execution of a Writ of Inquiry 
0! a Sunday is void, even upon the Evi- 
Vol. I, N dence 


. 8 9. upon 2 Saund. 290, 291. 1 Vent. 
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dence of the Almanack, without being ſpe- 
cially aſſigned for Error; and 2 Haul. P. C. 


107. 2 Keb. 73 1. ſays it hath been holden, 
that in every Caption of an Indictment 
taken in the Torn, or Leet, the Day where. 
on it was taken, ought to be ſet forth, that 
it may appear, not to have been on a Sun— 
day. Vide 1 Hawk. P. C. 86. F. 58. 12 
Mod. 348. where the Queſtion was, whe- 
ther ſerving an Attachment for Contempt, 
on a Sunday, was within 29. C. 2. and 
per Holt C. J. ſuppoſe it were a Warrant 
to take for Forgery, Perjury, Sc. ſhall 
they not be ferved on Sunday? and {hall 
not any Proceſs, at the King's Suit, be 
ſerved on Sunday ? Surely the Lord's Day 
is not be a Sanctuary for MalefaQors; and 
this Attachment partakes of the Nature of 
Proceſs, upon an Indictment. Vide Raym, 
250. A Peace Warrant for the good Be- 
haviour, executed on a Sunday by a Con- 
ſtable, & bene, in C. B. and athrmed in Er- 
ror in B. R. Simile where taken on a1 
Eſcape Warrant on a Sunday, 2 Salk. 620. 
Pl. 7. 6. Mod. 95. Ld. Raym. 1028. Stat. 
Anne, C. 9. 


$. 75. In this judicial Proceeding by In- 
quiſition, leſs than twelve vpon the Inqueſt 
will not be ſufficient ; -and this 1s proved by 


the Record of Cobat's Caſe, ſtated in the 
Notes 
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Notes, 2 Hale 161: wherein it appears the 
Coroner's Inquiſition was inſufficient, © Pro 


= runt niſi undecim jurateres tantum, ubi in 
« qualibet inguiſitione, de jure fore deberent 
« 12 juratt; ef fic videtur curiæ quod in- 
« diftamentum prœdictum minus ſiiſſiciens ef 
« ad prefatum Johannem Corbat wlterius 
te inde ponere reſponſurum.” 


76. Though by the 4 E. 1. or_what 
1s 0 the Star A Raw? the Office of 
Coroners ; the Coroner is direted to ſum- 
mon his Jury out of the 4, 5, or 6. of the 
next adjacent Towns, for the Purpoſe of his 
Inquiry; and though by the antient Practice 
it was uſual to be ſo expreſſed in the Inqui- 
fition ; yet this Obſervance hath not always 
prevailed, or any preciſe Number of Villes 
been required; nor (as it ſhould ſcem) is it 
now ſtrictly neceſſary; or the Want of it 
been of late years objected to; as the Neigh- 
bourhood is ſuppoſed to be the beſt Judge 
of the Fact to be inquired into. 


5. 77. In the Cafe of Axmiſter Pariſh, 
1 Sid. 204. 1 Keb. 723, 744. a Caſe of 
much Debate and Conſequence, it was ono 
of the Exceptions to the Coroner's Inquiſi- 
tion «“ ſuper diſim corforts,” returned into 
B. R. that it was not ſaid to be © per ſacra- 


« eo quod compertum eff in eodem, quod fue- 
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« nentum proborum & legalium hominiim vil. 
t Jarum proxime adjacentiiim,” as the Stat, 
requires, but only . proborum & legalium 
* hominim de parcchid de Axmiſter, one 
Ville only, but the Exception was over- 
ruled; and ſince Sir ohn Petius's Caſe, 
poſtea F. 79. hath not been made as I can 


find; the Court will intend the beſt, and 


the Stat. is only Directory, (Vide 1 Hale 
416.) and the Coroner is not obliged to a 
preciſe Number, or particularly ſo to return it, 


8. 78. And in Barclay's Caſe, 2 Sid. 144, 
it was fo adjudged, ſaith the Book, upon the 
View of 148. Precedents ; and in that Caſe 
Glynne, the then C. J. very judiciouſly rea- 
ſoned ** Simili, and inſtanced in the 
Stat. 8 H. 6, g. of Forceable Entry; which 
enacts that the Inquiry ſhall be made by 
Perſons having Lands of the yearly Value 
of 405. and to be ſummoned by the She- 
rift; and yet it hath not been practiſed to 
return a Jury expreſsly with ſuch Qualiti- 
cations. So in the Stat. 1 H. 8. 8. touch- 
ing the Eſcheators Inquiry, all thoſe who 
ſit, are to have Hereditaments of the yearly 
Value of 40 Marks, So the Stat. 42 E. 3, 
11. directs that the Sheriff ſhall arraign the 
Pannel in Aſſize four Days before the Aſ— 
lizes; yet it is never returned to be ſo done. 


So the Stat. 27 Eliz. b. provides there ſhall 
be 
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be two Hundredors upon a Jury, yet the 
Sheriff in his Return doth not ſpecify ſuch 
and ſuch to be Hundredors ; and the gene- 
ral Reaſon the C. J. gives is the Intendment 
of Law, that ſuch reaſonable Things ſhall 
be preſumed to be rightfully done by the 
ſeveral Officers according to their Duty. 


8. 79. So Termino Hill. 22, 23. C. 2. in 
the Caſe of the King and Sir Fobn Pettus, 
B. R. on a Motion of Mr. Coleman to quaſh 
an Inquiſition of Manſlaughter, for that it 
was taken at Bothorp, in comtati civitatis 
© Norwici,” before the Coroner pro co- 
te mitati civitatis Norwici,” by a Jury © de 
* c:vitate Norwict” only; and this being in 
the Caſe of an Indictment, ſhall not be in- 
tended the ſame; and if they ſhould, that 
yet it is nought ; for the Stat. 4. E. 1. fays 
the Inqueſt ſhall be of the next Villes, and 
here it is only © de civitate; but he could 
obtain no Rule, and Twr/d:n cited Miles 
Barclay's Cafe. MS. Geo. Bradbury. 


>. 80. The induſtrious Mr. Serjeant Haw- 
tins, Vol. 2. P. C. 47. F. F. 21. 22. upon 
this Stat. obſerves it is wholly directory, and 
in Affirmance of the common Law; and 
doth not reſtrain the Coroner from any 
Branch of his Power, which was incident 
to his Office before; and this, ſaith he, 
N 3 ſeems 
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ſeems to be the beſt Ground of the Reſo- 


lution, that it is not neceſſary to appear in 
a Coroner Inquſition, that it was taken by 
the Oaths of Perſons of the next adjacent 
Towns; but that it is ſufficient to ſay by the 
Oaths of good and lawful perſons of the 
County; in as much as ſuch Inquiſitions be- 
ing good before the declaratory Statue, 
muſt needs be ſo ſtill; though it ought to 
appear in every ſuch Inquiſition, at what 
Place, and by what Jurors it was taken, 
and that the Jurors were ſworn. Vide Cre. 
E. 31. Pinner's Caſe, etiam 137. and the 
Serjeant concludes, that the Reaſon given 
in ſome Books, that ſuch Inqueſts ſhall be 
intended to have been taken by Perſons of 
the next Towns, ſeems very harſh, if it be 
ſuppoſed neceſlary to be ſo taken; for that 


_ ſuch Intendment would be contrary to the 


general Rule of Law, which will not ſuffer 
any material Part of an Indictment to be 
taken by Intendment, 


F. 81. If no Return be made to the Co- 
roner's Precept; or if the Jurors who are 
ſummoned and returned do not appear; the 
Defaulters are to be returned by the Coro- 
ner to the Seſſions, where they ſhall be 
amercied, Vide Britt. in the Introduction 
F. 8. | 
| F. 82. 


2 — 11 — - 9 an — 8 * 3 
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F. 82. Of theſe Miſericordias the antient 


ers are full © quia non venerunt ad Inquiſi- 
« tonem Coram corenatore ;” ſo in Caſes 
where the Y7/lata, or Decenna, or Manupaſ- 
tus have ſuffered an Eſcape or not taken the 
Felon, or found a Decdand, or for falſely 
appraiſing, or the concealing of the Goods 
of Felons; there are allo therein many 
Entries of zdeo ad judicium de coronatore” 
for not attaching the firſt Finder, or the Per- 
ſons preſent at a Death, as well as other 
Neglects and Miſbehaviour in Office; ſome 
of which. will hereafter be given, 


F. 83. And here, once for all, let it be 
remembered, {upon the Stat. Marib. c. 18. 
which includes Coroners. 2 It. 136.] that 
the Coroner can in no Caſe fine or amerce 
for the Non-appearance of Conſtables, Ju- 


rors, Cc. he can only preſent to the Seſ- 


fions, or at the Afﬀizes, and they impoſe 
the Fine. Vide 7. H. 6. 12. Bro. Fine for 
Contempt, pl. 13. Brit. Sup. 2. Hale 62. 
Lu. 8. Co. 38. Erieſſey's Cale. Savrl. z. 
in the Caſe of the Steward of a Court Lect. 
Vide 11. Co. 43. 44 *. 4. Daft. 84. 2. Hawk. 
P. C. Cap. 10. 1 Rel. R. 75. Palm. 540. 
and Calth, Rep. MIS. Chamberlain. 


F. 84. If the Jurors appear, they are not 
challengeable by either party, faith the Mir. 
N 4 . 
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c. 1. $.13. Britt. 6*, and from them Crompt. 
J. P. 214*. lib. meo; but fer 2 Hale 6o. & 
155 *. from Cro. C. 134. Sir W. Wythipole's 
Caſe, by the greater Opinion of all the Judges 
of England, the Stat. 11. H. 4. c. 9. (how- 
ever the Law was before,) extends to Inqui- 
ſitions taken before the Coroner; and that if 
in an Inqueſt before the Coroner, one or 
any of the Jurors be impannelled at the 
Denomination of any Party contrary to the 
Statute, or be outlawed, 7hough but of 4 
Treſpaſs (1. Hale zog.) it is a good Plea to 
a Coroner's Inqueſt ; but the Point was not 
judicially determined, by reaſon Sir William 
was afterwards indicted before Commiſſion- 
ers of Oyer and Terminer, which was re- 
moved into B. R. and the Coroner's Inqueſt 
to remove the Queſtion, quaſhed, and Sit 
William pleaded not guilty to the Indidt- 
ment; but before Trial, Sir William pro- 
cured his Pardon; prout Calth. Rep. Ms. 
who was of Council with Sir Mil iam in the 
Caſe. Vide Sup. F. 68. 


§. 85. The Point it ſhould ſeem never- 
theleſs deſerves ſome Conſideration ; for 
though Crompion, who principally builds 
upon the antient Doctrine before the Sta- 
tute, and is himſelf an Author of good Au— 
thority, and wrote long ſince the Statute, 
and is often quoted and relied upon by Hale; 
6 yet 
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yet it ſhould ſeem (© ſuperiorum permiſſ” ) 
that an Objection to a Juror properly made 
out before the Coroner, might be admitted; 
and the not ſwearing of a Juryman, is of 
leſs Conſequence to a Party, than the Riſque 
and Hazard of a Plea to a Coroner's Inqui- 
fition ; it is true, in a Writ of Inquiry of 
Damages, the Jurors are not challengeable 
as it is generally allowed; but ſuppoſe they 
are not all of Engliſb, this ſeems an Ob- 
jection, and, as I conceive, the Sheriff ma 
reſuſe the Book; for it is out of the Sta- 
tute of 28. E. 3. c. 12. F. 2. confirmed by 
8. H. 6. c. 29. and there is no © medictas 
lingue,” Vide Cro. E. 293. Pl. 6. 


5. 86. Suppoſe the Caſe of a Coroner's 
Inquifition, where a Deodand is to be in- 
quired of and valued, and partial Perſons 
are denominated and returned, which upon 
Vath is made out to the Coroner, to be 
ed intentione” to increaſe the Value, or 
enlarge the finding ; it might fall very heavy 
upon private Property, if a partial Scheme 
of this Sort was to be no Objection. Vide 
okn, 45. Pl. 16. 


\. 87. I once had a Behaviour of this Sort 
attempted to be practiſed before me; where 
the Steward of the Lord of a Manor, had 
precured himſelf to be returned, as Foreman 


of 


| 


, , 


returned, but the Officer gave me up the 


fuſed him the Book, as one prejudiced, and 
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of the Inqueſt to be taken ; which he con- 
feſſed upon being interrogated ; and I re- 
fuſed him the Oath, and defired him to re- 
commend himſelf to his Principal, by Actions 
more agrecable to Juſtice. Vide 2. Hale 


I 02. 


$. 88. In an Inquiry to be taken touching 
a violent Death, a Neighbour to the de- 
cealed wrote a Letter to the returning Of- 
ficer, to put him upon the Inqueſt, © fr 
ce the Deceaſed was his A:quaintance, and le | 
& thought it a burbarous ;viurder ;” he was 


Letter, which I cauſed to be openly read; 
and upon the Writer's owning of it, I re- 


not indifferent in the Inquiry, Vide Britt, 
in the IntroduCtion, F. 2 5. that no Inqueſt 
is to be taken by the Solicitation or Procure- 
ment of Friends; and in the Caſe of the 
Sheriff the Law is clear, that if he return 
a Juror at the Denomination of either Party, 


it is good Cauſe of Challenge. 


& 89. The common Law ſets no Value 
on Jurors, and the Statute 2. H. 5. 3. ex- 
tends only to Trials concerning the Death tf 
Man, and only gives the Challenge. Vide 
1. Rel. A. $04. Pl. 6. All. 14. and in the 7 
Courts above, he who is of a Jury mult be | 


cc / wr 
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« „iber homo,” not only a Freeman, but alſo 
of ſuch Freedom of Mind, as to ſtand in- 
different as he ſtands wnſworn ; he muſt like- 
wiſe be * /egalis homo, and to be dwelling 
moſt near the Place, where the Queſtion 
ariſes ; and to be of ſufficient Underſtanding, 
and Competency of Eſtate, and leaſt ſuſpi- 
tious; and for as much as Mens Lives, 
Fame, Lands and Goods, are to be tried by 
Jurors, it is moſt neceſſary they ſhould be 
« omnt exceptione majores, above all Excep- 
tion, Vide Fort. de Laud. &c. ca. 25. 1, Inſt; 
155 . 156 *. 2. fl. 27. 3. Injt. 32. 


6. 90. The Jurors are to be ſworn and 
charged to inquire upon View of the Body 
[Vide Str. Rep. 22.] how the Party came 
by his Death. 2. Hale 69. 


F. 91. As all Evidence before the Coro- 
ner is to be upon Oath, I ſhall here juſt 
touch upon a few previous © memoranda” 
neceflary for Remembrance in reſpect to 


Peers, Jews, and Quakers, of what may 


probably happen, at ſome time or other, in 
the Courſe of a Coroner's Inquiry ; it hath 
heretofore happened, and poſſibly may 


again, . 


J ſhall begin with Peers. 
4 §. 92. 


c AY. mn. 
- 
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F. 92. In all Caſes therefore where the 
King is Party; and in all Caſes where Peers 
are to be Witneſſes, (even between Party and 
Party) they ought to be ſworn; and if a 


Peer affirm on Honour, there is no Re- 


medy ; contra if on Oath; and this, faith 
Fort. Rep. 394. 395. (Vide 3. Keb. 631. 
2. Mod. 99.) is warranted by infinite Pre- 
cedents; and when a Peer is produced as a 
Witneſs, he 1s not competent, unleſs he be 
ſworn ; but, ſaith Freem. Rep. 422. 423. he 
is not compeliable to be ſworn. 


$. 93. It hath been determined, faith 
Fort. Sup. that a Peer may be bound to his 
good Behaviour; and Peers, faith 2. Hal 
377. 396. upon a proper Prayer | Vide 
Poſt. F. 111.] to be founded on the Sa- 
zute 1. E. 6. c. 12. have a Right to the Pri- 
vilege of not being burnt in the Hand, 
for clergiable Felonies. Vide 3. P. m. 


455 


§. 94. Vide 1. P. Wins. 146. where in 2 
civil Caſe a Peer anſwers Interrogatorics upon 
Oath (for it is giving Teſtimony) and if he 
wage his Law, it ſhall be upon Oath. Ft. 
Rep. ubi ſupra. Vide infra F. 104. 


8. 95. The firſt Inſtance of a Struggle of 


this Sort, ſo far as I have obſerved, was in 
unſettled 


— W 6 Tu um EE # rin 


L 189 } 


unſettled Times, in the Reign of E. 1. in 
the great and long controverted Cauſe then 
depending between thoſe two great and pow- 
erlul Peers, the Earls of Hereford and Glou- 
oller, touching a private Contention of de- 
ſtructive Conſequence, ariſing between them, 
in the Marches of Wales, where each had 
large Poſſeſſions; and whereof the King with 
his Council, to prevent a farther Effuſion 
of Blood, and Deſtruction of Property, and 
in Support of his own kingly Prerogative, 
undertook the Determination. 


$. 96. It is preſerved to us by Mr. Ryley, 
in his placita parliamentaria, printed from 
a MS. in the Tower [the Originals (as 
4 Pryn. Writs, Pa. 18. tells us) being loſt} 
Pa. 76. 77. wherein the King, that the 
Truth might be the better inquired into, and 
certified; & pro ſtatũ & jure ſuo, per lite- 
e ras ſuas patentes, mandawit juſticiariis ſuis,” 
that whether both or either of the Earls did 
appear or not, the Truth of the Matter 
ſhould be inquired into, © per ſacramentum 
tam magnatum quam aliorum proborum & 
* legalium hominiim, Ac. cujuſcunque con- 
* ditionts fuiſſent ;” and that none be therein 
excuſed, in regard the Matter concerned the 
King, his Crown and Dignity. 


§. 97. 
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8 97. It happened the Earl of Hereſc#d 
did appear; but the Earl of Gloucefter did 
not appear; and thereupon * ex parte dz. 
te mint regis, dictum eft Johanni de Haſtings 
“ (for he was a Peer) & omnibus etiam mag- 
& natibus, quod fro flati & jure regis, & 
& pro conſervatione dignitatis corona, & pacis 
© fue APPONUNT MANUM AD LIBRUM, ad 
e faciendum id, quod 11s ex parte domini regi! 
« injungetur.“ 


$. 98. This Meaſure being looked upon 
as an Innovation upon the Rights of the 
Peerage, © 0MNES UNANIMITER RESPONDE- 
© RUN, guodinauditumeſt quod ipſi, vel eorum 
* — haftenus in hujuſmodi caſi ad 
« præſtandum ſacramentum aliquod, coafli 
de fuerunt.” 


§. 99. Upon this the Peers were expoſtu- 
lated with, and the Book tendered to many 
of them, with a Requeſt to take the Oath; 
but the Peers © demunm reſponderunt onne: 
« fingulatim, quod nichil inde facerent, ſilt 
& confidera!tone pariim ſuorum.” 


F. 100. Here was an abſolute Refuſs] 
but ſubmiſſively with a Reference to the 
Conſideration of Parliament. What Autho- 
rity was afterwards uſed; or what Com- 

pliance 


[ 191 ] 


pliance made, doth not appear by the Re- 
cord ; though it is faid in the Margin of 
Dier Ed. ult. 314. that upon long De- 
bates, it was reſolved, that John de Haſtings 
ght to be ſworn; which I no where ob- 
ſerve warranted by the Record; and a Re- 


ſolution of this Tendency, ſhould not have 
been aſſerted or collected from Preſumption; 
and which indeed the Record itſelf ſeems to 
oppoſe; for though the Inquiry proceeded, 
and an Inquiſition was taken * de validioribus, 
« probioribus & legalioribus hominibus, tam 
* mUlitibus quam aliis, neutri parti ſuſpectis;“ 
yet it no where appears by the Record, that 
Jahn de Haſtings, or any of the Magnates, 
Peers, were ſworn or even gave Evi- 
ence, 


d. 101. To the above Record, it may not | 
be improper to add what happened con- | 
cerning the queſtion in the Star-Chamber, f 
Anno 16. Eliz. though of an inferior De- i 
gree; and as it is what I do not recollect | 
to be any where in Print, I ſhall therefore 4 
give it as I find it, but in an Engliſb Dreſs; 1 
wherein will appear the Struggle of the 1 

then Earl of Suſſex, in Favour of the Rights | | 
ot the Peerage, againſt the Opinion of the 160 
then two Chief Juſtices, who declared in li 
Favour of the Oath affirmatively, The Cale 

was thus, 1 

§. 102. | 17 
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8 102. The Lord Gray of Wilton beat 
Forteſcue of the Queen's Wardrobe with a 
Baſton, upon which a Bill was exhibited 
in the Star-Chamber, by Forteſcue againſt 
Lord Gray, [I ſuppoſe for a Riot] who be- 
ing in the Fleet for it, anſwered the Bill, 
but abſolutely refuſed to be ſworn to his 
Anſwer ; but ſaid that on his Honour his 
Anſwer was true. (N“ Bills in the Star- 
Chamber were in the Nature of criminal 


Proceedings.) 


§. 103. Afterwards on the 13th Day of 
February, being the Day after Hill. Term, 
in this 16th Year of our Lady the Queen, 
the Matter was debated in the Star-Cham- 
ber before the Lord Keeper of the Great 
Seal, [Sir Nicholas Bacon] and divers others 
of the Queen's Council, the Lord Gray and 
Forteſcue being then preſent in Court; and 
Bromley the Queen's Solicitor opened the 
Matter, that the Lord Gray had refuſed to 
be ſworn to his Anſwer, and prayed that he 
might be ſworn, before they proceeded to 
the Examination of the Cauſe. 


8 104. Upon which it was ſaid by the 
Council of the Lord Gray, that he ought 
not to be ſworn, as being a Peer of the 
Realm. Bromley, if a Peer wage his Law 


in Debt, [vide ſira, F. 94.] or on his Non- 


ſummons 


WT 
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ſummons in a Præcipe, he ſhall be ſworn 
as well as another common Perſon. 


&. 105. This the Lord Gray's Council ad- 
mitted to be true; becauſe in the Caſe of 
ly gager, it was his own Prayer to elect 
"ty Manner of Trial ; whereas if he had 
pleaſed, he might have pleaded to the 
Country. 


g. 106, But Dier and Cathn, the two 
Chief Juſtices, were of Opinion with Brom- 
% that the Lord Gray ſhould be ſworn to 
his Anſwer z the Earl of Sex ſaid he faw 
no Reaſon, why he ſhould be ſworn in this 
Cale, any more than where a Peer paſſes on 


Caſe a Peer is not to be ſworn. 


d. 107. Dier, There the Peers are as 
Judges, for Mag. Ch. c. 29. ſays, * nec ſu- 
fer eum ibimus, nec ſuper eum mittemus, 
%% per legale judicium pariüm ſuorum vel 
* fer legem terre.” Siliſſex, By the Verdict 
of the Peers, a Peer ſhall not be put to 
Execution, _— the Lord High Steward 
do aiterwards paſs Sentence, which Proves 
their Verdict to be no Judgment. 


» 10%. Dier, The Lord Steward only 
'omounces the Judgment the Peers have 
Vor. I. 0 before 


the T rial of a Peer of the Realm; in which 
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before given; and to this Purpoſe is only an 
Inſtrument ; for the Peer ſhall be attainted, 
if the greater Number of his Peers do find 
him guilty. Suſſex, If you will have him 
ſworn, it is beſt to refer it to Parliament; 
but the Lords will not permit him to be 
{worn to his Anſwer. And it was after. 
wards ordered by the Court, that the Lord 
Gray ſhould pay 300 J. for his Offence, Ms, 


$. 109. Vide 1. P. Wms. 146. The jult 
Diſtinction there made, and the preſent 
Practice in Caſe of an Anſwer in a civil 
Caſe, is with the Earl of Suſſex; but the 
former Inſtance being in the Caſe of an In- 
quiry © ex parte regis,” and of a criminal 
Nature, wherein the Magnates were not 
Parties, but called upon to give Teſtimony 
as Witneſles ; the preſent Doctrine ſeems to 
eſtabliſh the Queition againſt the Lord 
65 | Claim, and in favour of the Oath: 

| 


F. 110. And in Lady Perkin's Caſe, Jer. 
mino Trin. 10.C. 1. B. R. who was indicted 


j on the Stat. 3. Car. 1. c. for ſending - 
i Penelope, her Daughter, beyond Sea to a * 
6 | Nunnery at Ghent, to be a Nun, and edu— 
| cated in the popiſh Religion; and upon 6 


Trial at Bar, the Earl of Dorſet was pro- 


. | duced as a Witneſs on the Behalf of the 1 5 
| 


Lady; it was held per curiam, that the Eat 
ſhould 
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ſhould give his Teſtimony on Oath, and the 
Earl was thereupon ſworn ; and it was ſaid 
that in Parliament, Anno 1, Car. it was ruled 
by the upper Houſe, that in Cafe of a Peer 
of the Realm, where himſelf is Pa ty, he 
ſhall anſwer upon his Honour; but where 
he is to give Teſtimony, between Farty and 
Party, or in the Caſe of the King, he ſhall 
be ſworn, MS. penes Jobannem Locker An. 
Vide Lords Journal menſe Mai 1628. Hutt. 


$7. and Cro. C. 64. and Quere how to com- 
pel the Oath ? 


F. 111. Having before obſerved, „ira 
6.93. that Peers upon their Prayer, have a 
right to the Privileges of not being burnt in 
the Hand for clergiable Felonies; I hear beg 
Leave to make a ſhort Digreſſion to the me- 
mory of a Judge, for whom I confeſs I 
have a very great Eſteem ; it is to give a 
Voucher in Support of a Judgment hereto- 
fore given, by one of ſteady Character and high 
Eminence in troubleſome "Times: but which 
hath been ſince cenſured as illegal. The 
Reader will excuſe it, but this Opportunity 
ſuits my Inclination, and it iSthis. 


5. 112. In 2 Hale 377. it is ſaid, A 
* great Lawyer in the late Times hath been 
much blamed for burning a Peer of Par- 

02 « ljament 
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ce liament in the Hand, who confeſſed an 
& Indictment for Manſlaughter.” 


The Perſon here meant is Ser. 
jeant 25 ur, who for ſome Time, in the 
Time cf the Uſurpation, preſided C. 
of the upper Bench, with great Credit and 
Reputation; and Hale himſelf, who alone 
records the Blemiſh, with great Generoſity 
ſoftens the Cenſure, by ſaying, it was the 
only Error of Note which that Perſon erred 
in, to his Obſervation ; and in many Places 
in his Pleas of the Croven, ſhews great Re- 


card to his Judgment and Wiſdom. 


F. 114. The Caſe happened in Termin 
Paſche 1653. when Rolle fat C. J. and was 
the Caſe of the Lords Chandos and Arundel 
of Wardour, for the killing of Compten in a 
Duel, in which the Lord Arundel was Se— | 
cond to the Lord Chandos. (Sce the Cale f 
for another Purpoſe in $77e, 371.) 


8 115. In which Caſe the Statute of the 
1. E 6. c. 12. F. 15, was under Conſidera- 
tion, and in which it was ſaid that every 
Lord, having Place and Voice in Parliament, 
committing "Felonies within the Benefit of 
Clergy, may fray and requeſt the common 


Grace, 1. e. the Benefit of that Act, 2 
1a! 


4 — © „ 
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ſhall not be put to read, or he burnt in the 
Hand. 


F. 116. This Privilege Hale himſelf, Pa. 
376, tells us muſt be prayed by the Peer, 
to intitle himſelf to the Diſcharge ; though 
in his Conſtruction he thinks it never meant, 
that a Peer of the Realm ſhould be put to 
rexd, or be burnt in the Hand; where a 
common Perſon ſhould be put to his Clergy. 


d. 117. This Act, it is true, is generally 


eſteemed a publick Law, of which the 


Court, ©* ex icio, is to take Notice; but 
the Peerage is not ſo; and pray what Court 
upon this Law, can compel a Peer to enter 
his Prayer, or to ſurmiſe his Peerage? When 
at his own Option, he may waive it, and 
ſubmit to be conſidered as a common Per- 
ſon. 


5. 118. In the 4. E. 3. the Lord Berke- 
ley, who was Owner of Berkeley-Ca/ile, in 
which K. Ed. 2d. was murdered; was tried 
tor the Treaſon and Murder before the King 
in full Parliament, and waived the Privilege 
of his Peerage, and was arraigned as Tho- 
mas de Berkeley Miles, and as ſuch pleaded 
ad patriam,” and by a full Jury of Knights 
Was acquitted, 


O 3 §. 119. 
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F. 119. I own I think the Peer's waivin 
the Pecrage, and giving up this Right to Pri- 


vilege, is a kind of degrading himſelf; and 
an indignity to the Peerage in general ; and is 


probably what might be ceniured in the 
Lords Houſe: But it by no means thence 
follows, that a Peer voluntarily deſcending 
to be conſidered as a common Perſon, and 
as ſuch to plead © ad patriam, or to con- 
feſs a Charge and be cauterized in the 
Hand; ſhould be a Reflection upon the 
Act of the Court, which, © me judice, 
could not act other wiſe. 


§. 120. The Words, © may pray, and 

*© requeſt the Benefit of this Act,“ are not to 
be rejected and thrown aſide; and I preſume 
it may be concluded, that a Peer may waive 
this Right to his Peerage, and that the Court 
judicially, is not to take Notice of this Pri- 
vilege of Peers, without ſhewing forth, or 
pleading it; and that it is incumbent upon 
the Peer to pray in Aid and aver his Dig- 
nity ; and alſo that he hath “ ſedem & vu 
* cem in parliamento, to intitle himſelf to 
the Benefit of the Law; and that it ought 
ſo to appear in the Indictment, or by the 
Confeſſion of the Attorney General, or by 
Writ or Certoriari to the Clerk of the Par- 
liament ; and then, and not otherwiſe, the 
Judgment is * 7deoc onfideratum oft quod delive- 
cc feln 
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« retur, ſecundum jormam flatuti, in hujuſ- 


modi casi editi & proviſi,” 2. Hale 396. 


F. 121. Now conſider but the tottering 
and unſettled State of the Peerage at this 
Time, and that every Lord or Peer of the 
Realm, hath not Place or Voice in Parlia- 
ment, and hear the Caſe. 


Paſche 1653, S. B. 
The Caſe of Lord Chandos and Lord Arundel. 


$. 122. The Lords Chandos and Arundel 
of Wardour, were indicted in the County 
of Surry, for the Murder of Henry Compton, 
Eſq; killed by the Lord Chandos in a Duel, 
in which Lord Arundel was Second to the 
Lord Chandos. 


F. 123. The Grand Jury found the Fact 
to be only Manſlaughter, which Indictment 
was removed hither by Certiorari, and there- 
on Proceſs of Outlawry iſſued againſt them, 
and upon the Exigent they ſurrendered them- 
ſelves, and were arraigned, and confeſſed the 
leveral Felonies, and prayed their Clergy, 
and waived the Benet of their Peerage on 
the Stat. 1. E. 6. c. 12. notwithſtanding the 
Court had aſſigned them Council, and Time 
to adviſe thereon, and make their Surmiſe 
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on the Record, if they would claim the Be- 
nefit of the common Grace within the Sta- 
tute as Peers of the Realm; or would ſub- 
mit themſelves as common Perſons; but 
they prayed their Clergy, which was granted 
them, and an Enghſh Book was delivered 
them, and they read as Clerks, and were 
burnt in the Hand: But becauſe the Crime 
in itſelf was of a high Nature, the Juſtices 
would not immediately enlarge them ; but 
they were detained in Priſon according to 
the Direction of the Juſtices, within the 
Statute of the 18. Eliz. c. 7. MS. 


§. 124. From this Caſe (and I have no 
Reaſon to doubt the Integrity of the Re- 
porter, though his Name from the MS. I 
cannot collect) it ſhould ſcem the Court, 
& quoad poſſe, was willing to help the Par- 
ties, and by adviſing, and ſeemingly to prets 
the Prayer, prevent the burning in the Hand; 
but for what Reaſon doth not appear (and 
probably at that Time they might not be 
Lords having Place and Voice in Parliament) 
the Priſoners waived the Benefit, and ſub- 
mitted as common Perſons, 


§. 125. And this ſeems to be © ex mer 
moti;,” and of their own Choice; though 
Council were aſſigned them, with Time to 

Adviſe. 0 
= 
120. 
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8. 126. The Juſtice of the Court there- 
fore, with my Hand upon my Heart, I think 
was not to be arraigned; and that herein the 
C. J. is © fatis integri, not to be blamed; 
in regard it was not ſpudicial (without the 
Prayer) for the Court to take Notice of the 
Peerage, or to have ſentenced otherwiſe, 
unleſs one of the Requilites above mention- 
ed had appeared to the Court; indeed if any 
thing ſeems harſh in the Caſe, it is in the 


continuing the Priſoners in Cuſtody after the 


burning; and that indeed as for further 
Puniſhment was the Ofice of the Court, 
faith the Reporter, upon the 18. Elig. c. 7. 
but which alſo was agreeable to former Prac- 
tice fince the Statute, as appears in 1 Calth, 
Rep. MS. Mich. 11. Jac. B. R. in the Caſe 
of one Thomas, who at the Bar was acquit- 
ted of Murder in a Duel, and found guilty 
of Manſlaughter, and had his Clergy ; yet 
for farther Puniſhment was committed. Vide 
the Salute; for it ſeems only to warrant this 
diſcretionary Power in Caſes of Rapes, &c. 
or Burglaries. 


In Reſpect to Jews. 


8. 127. Per Lee C. J. Str. Rep. 1113. 


the Law doth not require the Oath to be 
upon the New Teſtament in all Caſes; parti- 
cularly 
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cularly as to Evidence given by Jus; and 
the Reaſon of this is becauſe all Courts de- 
fire to have the beſt Security they can, for 
the Truth of the Evidence; and as it is 
known they have a more ſolemn Obligation 
to ſpeak the Truth, when ſworn on the Ol 
Teſtament, it is for that Reaſon allowed, 
Vide Str. 1104. where, at the Council, a 
Moor was ſworn on the Koran, and not ob- 


jected to, Vide Caſum Ormichund and Bar- 


ker. Canc. 2 Eq. Caſes abr. 397, &c. by 
which the Point ſeems to be now ſettled, 


| Vide etiam 2. Hale 279. 


F. 128. Where the Matter concerned 
Jews, Jews have been ſummoned and im- 

nnelled on a Party Jury, and ſworn “ a- 
te per librum Legis,” the Pentateuch, held in 
their Arms, and by the Name of the God 
of Iſrael, who is merciful. 9. E. 1. Judæ- 
orum, Rot. 4. Dier 144. Pl. 59. Margin. 


_ Vide Molloy, Lib. 3. Ch. 6. F. 4. in fine. 


In Reſpe to Quakers. 


§. 129. By the Stat. 7, 8. V. 3. c. 34. 
F. 6. no Quaker, or reputed Quaker, ſhall 
ſerve on Juries; and the true Reaſon is on 
Account of the Oath to be taken, and the 


Quakers only Afirm. 


§. 130. 


— — —— 
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&. 130. Nor are they to be received to 
give their Teſtimony in any criminal Cauſe 
or Inquiry, upon their Affirmation; but 
they may in their own Diſcretion, waive the 


Affirmation, and conſent to take the uſual 


Oath; though they are not compellable 


to it. 


$. 131. In the Caſe of Robins and Say- 
ward in Str. Rep. 441: the Court refuſed to 
Grant an Attachment for Non-Performance 
of an Award, on the Afirmation of a Qua- 
ker; for though it be in a Suit between 
Party and Party, yet it is a criminal Proſe- 
cution, and within the Proviſo of 7. 8: N. z. 
34. Vide Viner Title Evidence, Pa. 30. Pl. 3. 


F. 132. So in Collet's Caſe, Str. 527. ſhe 
[a Quaker] refuſing to ſwear, was denied a 
Rule for Articles of the Peace, So, Pa 
$56, the Evidence of a Quaker [on Affir- 
mation] in an Appeal of Murder, was re- 
fuſed ; for though an Appeal be a civil Suit, 


it is to this Purpoſe a criminal Proceeding. 
Vide /#þ. F. 66. 


F. 139. So Page 872, a Quaker's Affir- 
mation, on a Motion for an Information for 
a Miſdemeanor, was denied to be read. So 
Pa. 946, a Rule to Anſwer the Matter in 
an Affidavit was diſcharged, becauſe on the 


Affirma- 
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Affirmation of a Quaker, and in a criminal 
Proceeding. 


8. 134. Yet in the Caſe of the King and 
Turner & al. Str. 1219. a Rule to ſhew 
Cauſe, why an Appointment of Overſeers 
| ſhould not be quaſhed, was ſerved by a 
Quaker, and on his Affirmation made abſo- 
lute; it not being looked upon as a criminal 
Proſecution, though on the Crown Side, 
and the Rule intituled in the King's Name. 


Touching Evidence before the Coroner. 


8. 135. In Caſes where the Coroner's In- 
queſt is concluſive [| Vide ſupra Ch. xii, 
§. 8. 5. 6.] as it is commonly held in the 
Caſe of a Felo de je {Vide 2. Hale 60. con- 
tra 1. Hale 416. and 2. Jon. 198.] the Co- 
roner ought to hear the Evidence, as well 
againſt the King's Intereſt, as for it; for the 
Fact is to be inquired into; and there is no 
Perſon to be condemned to Death. 


8. 136. And fo it was ruled, faith Hale, 
ſupra in Barclay's Caſe, Hill 1658. [Vide 
1. Hale 41 y.] who drowned himſelf, and 
the Coroner would not admit Witneſſes to 
his Lunacy at the Time, but only took the 
Evidence for the King; and for this Cauſe 
the Coroner was reprehended by the Court, 


4 and 
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and the Inquiſition ſet aſide and not ſuffered 
to be filed; and a new Inquiſition taken, 
[Vide infra, F. 181.] for the Body was yet 
to be viewed [Vide znjra, F. 157 1 ne 
he was found a Lunatic; and the Reaſon 
partly was, becauſe it was doubted, that the 
Inquiſition, in this Caſe, was concluſive, and 
a Conviction and not traverſible. 


F. 137. It hath been held, ſaith 2. Hale 
60, 61. 157. (Vide Sir John Hawle's Re- 
marks, 4. St. Trials 183.) that if a Perſon 
be killed by another known Perſon, the Jury 
muſt hear the Evidence only for the King; 
and whether the Killing be with or without 
Malice, or even a juſtifiable Killing ; yet the 
Inqueſt muſt find it Murder; becauſe the 
Party ſhall be put to Anſwer, and the Evi- 
dence on both Sides will be openly heard 
in Court, and ſuch DireCtions given, as the 
Nature of the Fact requires, viz. to be a 
Murder, Manflaughter, or per infortunium. 


F. 138. But it ſeemeth to me, faith the 
wiſe Hale, that this is neither reaſonable, 
nor agreeable to Law, or antient Uſage; but 
in the Caſe of the Coroner's Inqueſt is 4 
Novelty; becauſe the Coroner's Inqueſt is 
only of Office, and truly to inquire, © Quo 
* modo ad mortem deventt,” and is rather for 
Information of the Fact, than for Accuſa- 

tion 
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tion or Indictment; and though it be alſo 
true, that the Offender may be arraigned 
upon that Preſentment, if it find the Fact 
Murder or Manſlaughter, yet neither the 
Court nor the Proſecutor is concluded by it; 
but a Bill of Murder may be preferred to 
the grand Inqueſt, and the Party arraigned 
and tried, though the Coroner's Inqueſt only 
ariſe to Manſlaughter or a * defendendo, 
or Chance-medley ; and ſo hath been the 
antient Practice for the Coroner's Inqueſt, to 
find the Matter as they judge it was; and 
obſerves upon the Stat. I. 2. P. and M. c. 11, 
the Difference in the penning of that AQ 
that the Coroner is to put into Writing, the 
Effect of the Evidence given to the Jury be- 
fore him being material, without ſaying “ fo 
* much thereof as ſhall be material to prove 
ce the Felony,” which is in that Part of the 
Act which concerns the Examinations to be 
taken by Juſtices of the Peace. From all 
which Hale concludes, the Coroner's Inqueſts 
ought in all Caſes to hear the Evidence up- 
on Oath, as well for as againſt the Priſoner; 
and with the Inquiſition to return the whole 
Evidence, 


Touching the Coroner's Verdict, 


8. 139. Regularly the Coroner hath no 


Power to take Inquiſitions of any F —_ 
7 ut 
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but touching the Death of Man, and Per- 
ſons * ſubito mortuts, ſuper viſum corporis, 
and ſome ſpecial Incidents thereto, ſuch as 
acceſſary before the Fact, Eſcape, Flight, 
Forfeiture, Cc. 2. Hale 57. 65. See the In- 
troduction. 


$. 140. As the Coroner on the one Hand 
is obliged to take the Verdict, where it is 
agteeable to the Evidence; ſo the Jury on 
the other Hand, are finable if they do not 
agree. 


8. 141. In 3: Bulſ. 173. Taverner's Caſe, 
the Coroner's Jury refuſing to give up their 
Verdict, he adjourned them from Time to 
Time, and Place to Place, and yet they would 
not agree upon a Verdict; whereupon Fle- 
ming, C. J. of B. R. wrote to the Coroner 
not to take a Verdict of them; upon which 
the Coroner went to the Aſſizes, and for his 
Diſcharge acquainted the Judges with it ; 
and the Jurors were fined, (infra F. 157.) 
and an Indictment for Murder was found at 
the Aſſizes, and afterwards removed into 
B. R. where Taverner was tried and con- 
victed; and it is there ſaid, the Jurors are to be 
fined, if they will not give up their Verdict. 
N*, The Court commended the Coroner for 
his Care in this Buſineſs, Vide Comb. 368. 
where the Coroner ought to take the Verdict. 


§. 1427 
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$. 142. The dying ſuddenly is not to be 
underſtood of a Fever, Apoplexy, or other 
Viſitation of God; for then the Coroner 
might be ſent for in every Caſe; and the 
Catc in the ter, Fitz. Cor. 329. (where the 
Ville was amercied in Caſe of a ſudden 
Death, for burying the Body without View 
of the Coroner,) faith Hale, is miſprinted, 
and according to the antient Tranſcript, 
ought to be © Mouruſt de Feym,“ ſtarved by 
Hunger, and not a dying of a Fever; and 
ſo indeed is the firſt and valuable Edition of 
Fitz. printed by R. Pinſon in 1516. but the 
later Edition of this much eſteemed Abridger 
of the Near Books, is not ſo carefully printed; 
and upon which, or indeed upon any other, 
Abridgment the Reader therefore ſhould ne- 


ver wholly rely. 


§. 143. Yet Coroners, to remove the pub- 
lic Suſpicion, have heretofore taken Inquiſi- 
tions in ſuch Caſes, and Murder, fer Want 
of a Proof of Engleſtery, hath been aſſeſſed 
upon the Hundred, in Caſes of ſudden Death, 
and Perſons © ſaubifo mortuis; of which 
an Inſtance or two from the G/cuceſter Iter. 


$. 144. Rogerus præpoſſtus de Hampton, 
cecidit Mortis ante guandan Grangiam 7! 


Hampton; primus inventor venit, & nos 
maie 
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male creditur. Nulla engliſberia. Ideo mur- 
drum ſuper hundredum. 


g. 145. Willielmus le Bland de Scypton 
inventus fuit mortuus in cymeterio, Agnes uxor 
gu prima anventrix venit & non male cre- 
ditur. Nulla engleſheria.  Ideo murdrum 
ſuper hundredum & leſtatum eft quod Wil- 


lielmus Habuit morbum caducum. 


g. 146. Walterus condiga inventus fut 
extinftus frigore, in campis de Brochampton. 
Primus inventor obiit, nullus inde male cre- 
ditur. Nulla engleſheria. deo murdrum 
ſuper bundredum. This Record is remem- 


bred in the laſt Edition of the firſt Book of 


Fleta, Pa. 70. 
9. 147, Chriſtiana ia Julii inventa fuit 


mortua per morbum caducum, extra viliam de 
Averinton. Johannes Frater ejus, primus in- 
ventor venit, & non male creditur. Judici- 
um infortunium. Et duodecim juratores fal- 
ſum preſentant inventorem. Ideo in Miſeri- 
cordia. Et villa de Blabir, Wyneſton & 
Averinton, non venerunt ad inquiſitionem. Ideo 
in miſericordid. | 


\. 148. What 1s faid 4 a dying by the 
Viſitation of God in a natural way, is to be 


underſtood of Perſons at large, and not un- 
Vor. I. P der 
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Cer any Reſtraint or Confinementat the Time; 
in the Caſe of a Priſoner's dying in Gaol, 
is the Office or Duty of the Gaoler to 
tend for the Coroner, to inquire how the 
Deceaſed came by his Death; the better to 
remove a poſſible Preſumption, that the Pri. 
ſoner died © per dure Gard,” the ill Uſage 
or Severity of his Gaoler, and it may be 
preſumed a public Officer may be privately 
Guilty, who denies or neglects a public In- 
quiry. Vide 1. Hale 432. Britt: 18 *. Flea, 


I. 1. c. 26. F. 5. ſupra ch. 111. F. 24. 


§. 149. This was from the Wiſdom ef 
the common Law of the Land, and as J 
take it, is the true Reaſon why 2. Hale 62. 
includes a Death *© ex viſitatione Dei“ in this 
Inſtance, to be within the Coroner's Office 


to inquire, 


§. 150. So it is in the King's Bench, of 2 
Death happening there; Vide 39. H. b. 33. 
only the Inquiry is to be made by the Clerk 
of the Crown, who is the Coroner for that 
Court; for Priſoners dying there or in the 
Marſhalſea. Vide F. 153. 150. 157. 


F. 151. Upon this Book Caſe memorable 
was the Rule firſt made by the wile C.. 
Rolle in the Time of the Uſurpation, upon 
a general Complaint then made touching thc 
Eſcapes of Priſoners. 


11 


$. 152. Although it be not indeed, ſtrictly 
ſneaking, relative to the actual Death of a 
Priſoner in Cuſtody, or of the Coroner's In- 
quiry by an Inqueſt; it had nevertheleſs its 
Uſe in thoſe Times; and by preventing of 
Eſcapes, ſerved alſo to remove a Preſump- 
tion, that a Priſoner's not being forthcoming, 
might poſſibly be owing to a Death con- 
ccaled; and the Rule was a good Security 
to the Court, as well as Families and Suitors. 


g. 152. It is reported to me in MS. and 
not that I can recollect any where in Print; 
I ſhall rherefore give it as I find it, but in 


an Engliſh Dreſs. 


Hill. 1652. In the Caſe of the Marſhal of 
the upper Bench. 


It was faid by the C. J. (and fo is the 
Book 39. Hen. 6. 33. cited by him) that 
the Coroner of B. R. hath been ſent once or 
twice in a Term to the Marſhalſea, to take 
a View of all the Priſoners, who by Mat- 
ter of Record, are in the Cuſtody of the 
Marſhal ; and if any of them be wanting, 
and not forthcoming, he was then to mark 
the Names of thoſe wanting, in his Book, 
and thereof to inform the Juſtices, &c. And 
by reaſon of the great Abuſe of late Times, 


by the Eſcapes of Priſoners ; on the general 
#. Com- 


— — — 


— ͤ—ͤ— 2 As, 
. - LO <> 


—— —  —_—— 
A 
7 


— x — — — —— — —— 


— ʒFꝓw— 


— 
— — 


— 


PSS bbb 
— — bh — = — — - 


[ 222 Þ 


C mblaint of this Matter, and on Conſide- 
ra ion of the Book of 39. H. 6. 33. afore- 
ſaii, the Court ordered Mr. Broughton, the 
Corner of this Court, to go and take a 
View of the Priſoners; and thereupon a Lift 
or Catalogue of ail the Priſoners, was made 
and inferted in a Book, to the intent that 
the Marſhal might thenceforth be appoſe] 
on the Eſcape of the Priſoners, as the Cale 
required and the Book directed. 


F. 151. This Rule, I take it, firſt re- 
vived the od Doctrine of the Year Book, 
but was afterwards improved upon, by the 
Method of applying for a Rule upon the 
Marſhal, to acknowlege his Priſoner ; a Diſ- 
obedience to which being a Contempt ef 
the Court, was puniſhable by the Court; 
then came the Stat. N. 9. V. 3. c. 27. f. 9. 
by which the Marſhal under the Penalty of 
501. was by Note in Writing to acknow- 
lege his Priſoner; and fo I think it now 
ttands.— and though this Penalty be to be 
recovered by Suit, and not in a ſummary 
Way; the Marſhal is notwithſtanding ſub- 
ject by Rule to be called upon, to acknow- 
lege bis -Prifoner. Sr. Rip. 50. But to 
return. 


F. 155. This Inqueſt upon Priſoners is to 


conſiſt of a Party Jury, to wit, fix of the 
Priſoners 
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Priſoners and fix of the next Ville, or Pariſh, 
not Priſoners. This the following Record 
proves, | 


. 156. Mich. 23. E. 3. coram rege, Ret. 

30. © De priſonarns mortuts, in mariſchal- 
« cid domini regis coram ipſo rege in cuſtadid 
« Johannis Warden mariſchaili atud Lin- 
«coln: Die luna, &c. (ſuggeſting the 
Death of a Priſoner) de quo c ius jai7us 
« fuit, eodem die coram coronateribus ci vi- 
« fatis Lincolniæ per ſacramentum fex hom:- 
m de Mariſchalcid, & ſex hominiim de ci- 
vitate prædicta, qui dicunt quod obiit morbg 
« naturali, & fic de novem aliis. weo confi- 


* deratum eft quod ipſe mariſchallus, de pr 2 


Lad 


— 


* ipſe pro iiſdem non calummetur imer, 
„c. Simile Hill. 23. 24. E. 3. Rot. 42. 
Rex. Petyt's Ms. 


5. 157. So Paſch. 11. Jac. B R. Celis. 
Rep. MS. this was confirmed, and faid to 
be the uſual Method upon Priteners ; and 
the Reporter gives an Inſtance of ſuch a 
Jury . ſuper viſum corporis“ of a Priſoner, 
wherein the fix Priſcners upon the Jury 
would not agree with the fix Fereigners, ho 
were of Opinion the Death was fair and in 
a natural Way; but the fix Prifoners were 
of Opinion he died of Grief, becauſe the 
4 3 Mar ſhal 


© narits pradiftis omnino exoneretur, & guid 
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Marſhal would not take ſuch Fees as the 
Deceaſed was willing to pay; and the Court 
would not receive the Judgment of the fix 
Priſoners ; in regard the Fees were © ext,” 
their Inquiry; and it was impoffible for 
them to know that he died of Grief, which 
is an inward Affection of the Mind; and be- 
cauſe the fix Priſoners would not agree in a 
Verdict they were fined (/u/ra F. 141.) and 
diſcharged of the Inquiry; and by Rule of 
Court fix other Priſoners were added to the 
Foreigners, and a Verdict was agreed upon, 
N'. In this Cafe the Body after the View 
was buried; but becauſe tie fix Foreigners 
had had'the View, the Court ſaid it was not 
neceſſary to take up the Body again. Vide 
2. Sid. 101. Barclay. Supra F. 136. 


F. 158. In all Cafes of an unnatural or 


violent Death, ſaith 2. Hale 62. if the Co- 


roner be not ſent for to view the Body; or 
if the Body be buried © ne v1ſd coronaturis, 
the Town ſhall be amercied. Vide Mad, 
Ex. 380. 2 Hawk. P. C. 48. 5. 23. Gn. 
C. 252. 1. Keb. 278. pl. 74. Fleta, 6b. 1. 
c. 25. Ed. ut. pa. 50. in Notts, eliam ca. zo. 


8: 159. And ſo verifies my Glcuceſter Ter- 
% HCuidam ignotus inventus fuit mortuus in 
8 Spineto de Tottebury. Neſcitur quis eun 
** cccadit. Nulia engle 988 Judiciun 
| e murdrun 
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« murdrum ſuper hundredum. Et Hen. 
« Lovecock & Willielmus Sparkaveck, tunc 
« præpoſiti de Tottebury, Rogerus Arundel, 
« & Walterus le Faber ceperunt prædictum 
« corpus & ſepeliverunt fine viſu coronatoris. 
« Tdeo ipſi in miſericordid. Fit villa de Rod- 
e merton mon ventt ad inquiſitionem coram 
% coronatore. Ideo in miſericordia.“ 


N*. This laſt Miſericordid ſhews the Body 
was taken up again, Vide ura, F. 174. 
177. and Britton in the Introduction, F. 7. 


F. 160, If the Ville leave a Body, that 
died of a violent Death above Ground, the 
Townſhip ſhall be amercied ; and Amercia- 
ments, in thoſe Caſes, may be ſet either upon 
the Preſentment of the Coroner, or of the 
Grand Jury. 2. Hale 57. 2. Hawk, P.C. 48. 
Vide Mir. c. 1. F. 13. pa. 46. the Reaſon. 


F. 161, Where one is ſlain in the Day- 
time and the Murderer eſcapes, the Town- 
ſhip ſhall be amercied, and the Coroner ſhall 
inquire thereof on View of the Body; if 
the Townſhip be inſufficient, the Hundred 
ſhall be charged; and on their Default, the 
County; for reſpondeat ſuperior. I. Hale 604. 
2. Hale 73. Stat. 3. H. 7. c. i. Cro. C. 252. 
tor the Death of Dr. Lumb. 

„ F. 162. 
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F. 162. So if a man kill another in his 
own Defence and eſcape, the Ville ſhall be 
amercied. Mad. Ex. 385. 2. Hale 73. 2.1nfl. 
315. Fitz. Cor. 302. Vide 2. Hawk. 74. 


S. 2. 


§. 163. Where a Murder is committed in 
the Day-time, in an open Town not incloſed, 
and the Murderer ef. ape, the Town ſhall be 
amercied : But if it be incloſed, whether 
the Murderer be committed by Day or by 
Night, the Town ſhall be amercied for the 
Eſcape ; for from Sun-ſet till Sun-riſe the 
Gates ought to be ſhut. 3. Inft. 53. 2. Hal 
73. 7. Co. 6. 7. Fitz. Cor. 299. Cro. C. 252, 


§. 164. If the Manſlayer be taken and 
committed to the Conſtable, or Ville, and 
afterwards eſcape, the Townſhip where the 
Party was ſlain, or the Offender taken, ſhall 
be fined ; for the Ville is not diſcharged until 
the Offender be delivered into Gaol, or into 
the Cuſtody of the Sheriff; after which the 
Sheriff will be anſwerable. 1. Hale 448. 
2. Hale 73. Fitz. Cor. 337. and this the an- 


tient Iters do confirm. 


§. 195. An Inquiſition taken by the Co- 
roner without a perſonal View of the Body 1s 


abſolutely void ; for much of the Evidence 


ariſeth upon the View, [2. Hale 58. 66. 
| X Poßb. 
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Pofh. 209. 210.] and the View aſcertains the 
Death. Vide a remarkable Record, infra 
Ch. xviii. F. 8. 9. of an Inquiſition taken 
and the Party not dead. FLASK 


F. 166. It is a Miſdemeanor to interrupt 
the Coroner in his View and Inquiry; and, 
Jin. 12. Fac. B. R. on a private Petition 
exhibited to the Council of the Marches of 
Wales, a Proceſs was directed to the Coroner 
of the County, commanding him not to 
view the Body of one who was killed, with- 
out the Aſſiſtance of a Juſtice of the Peace; 
upon which the Coroner did ſurceaſe his 
Inquiry ; but upon a Motion for a Prohibi- 
tion, it was declared, that the Command- 
ment [or Injunction] was againſt Law, and 
the Stat. which directed the Coroner to do 
his Duty. Per Calth. Rep. MS. 


8. 167. As J have before obſerved, F. 158. 
159. that if the Townſhip bury the body, 
* ſine viſa coronatoris, it ſhall be amercied; 
and that the ſame Law is of the Gaoler 
without ſending for the Coroner, in the Caſe 
of a Priſoner dying in Gaol ; | Britt. 32 .] 
fo let it here be remembered, that if the 
Coroner come not to make his Inquiry, up- 
on Notice given, he is finable, and may 
be impriſoned ; for Diligence is incident 
t | to 


* 
—— — — CS <—_— — ͤ 


—— — nd 


— 


_ — —_— 


[ 218 ] 
to his Office. Vide 1. Hale 424. 2. Hale 
57. 59. 


8. 168. And by the Stat. 1. H. 8. c. 5. 
the Coroner forfeits 40. for every ſuch De- 
fault; and by the Stat. 3. H. 7. c. 1. if the 
Coroner be remiſs, and make not his Inqui- 
fitions upon Perſons ſlain, or do not return 
the ſame to the next Gaol Delivery, he for- 
feits 5/. for every Default. 


F. 169. Obſerve the View ſhould be upon 
the whole Body, not a Fart of it (Str. Rep. 
22. infra F. 171.) in a reaſonable Time aft- 
ter the Death, and without any Prejudice or 
Regard to a Forfeiture, but truly to come at 
the Cauſe of the Death. 


8. 170. The Coroner need not, nay ſhould 
not, go * ex icio, but ought to be ſent 
for, and that when the Body is freſh, per 
Holt C. J. Salk. 377. et fer Lee C. J. Andr. 
232. as ſoon as may be after the Fact com- 
mitted, and if poſſible whilſt the Body is 
in the ſame Poſition it was when the Perſon 
died; and it is the Duty of Perſons, in whoſe 
Houſes ſuch Accidents happen, to give im- 
mediate Notice. Vide ſupra F. 72. 


F. 171. In the Caſe of the King and Bond, 


4. G, 1. B. R. an Inquiſition was taken . ſuper 
& di ſum 


— ——— 9 
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. o1ſum corporis of [one Reginald Veale] a f 
Man who hanged himſelf, and the Jurv found | 
him Pele de fe, and that he was potlefled of | 
a Meſſuage, which as ſuch he forieued; the 1 
filing of this Inquiſition (upon an Affidavit Fl, 
that the Man died five Years before, and | 
that a Scull only was produced, which the 
Coroner aſſured the Jury he knew to be 
that of the Deceaſed by a particular Mark, 
and upon which the Inquiſition was taken) 
was ſtayed per curiam. Str. Rep. 22. 2 Hawk. 
P. C. 48. and Mr. Strode in his MS. Re- 
ports adds, Let him ſhew Cauſe why an 
Attachment ſhould not go againſt him.” 


F. 172, Here was certainly a notorious 
* male ſe geſſit” in the Coroner, to diſturb 
the Grave after a five Years reſt; and to give 
a moſt incredible Aſſurance in Evidence. 
Herein alſo was a criminal Neglect ſome- 
where, in not giving timely Notice to the 
Coroner, to take an Inquiſition “ /uper vi- 
G | ſum corpori;” of a Man who hanged him- 
elf. 


\. 173. The Inſtance however ſhould be 
a Caution to Pariſhes not to bury, and to 
Coroners not to take up Bodies, at an un- 
realonable Diſtance of Time, or without 
Leave of the Court, or at the leaſt of the 
Application of the Place or Family firſt had; 
; even 
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even though it be not in the Caſe of an In- 
quiſition firſt quaſhed. Vide F. 179. 180, 
181. 2. 3. 


§. 174. The Coroner's Inquiſition ought 
to contain the Manner of the Death, and 
the Place, Length and Depth of the Wound, 
Se. but if the Coroner ſhould take an "Kg 
uifition without a View, yet he may, as the 
firſt was abſolutely void, take a ſecond upon 
a View, and that ſhall be good; and if the 
Body be buried before Notice to the Coro- 
ner, he ought to take up the Body, and 
take his View thereof and make his Inqui- 
ſition, Mir. c. 1. F. 13. pa. 46. Britt. in the 
Introduction, §. 7. 7 


— 


—_— — 


§. 175. The Body in ſuch a Caſe hath 
been taken up fourteen Days (not forty, as 
Bro. Cor. 172. erronice) after its Interment 
by Warrant, and after a View had, and an 
Inquiſition thereupon taken, Vide 21. E. 4. 
70. 71. 2. R. 3. 2. pl. 5. The Caſe was 
particular, and I ſhall give it according to 
my underſtanding of it. 
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$. 176. A Servant of Serjeant Jeney was 
killed by one Pe/y? in the County of Sell, 
who by the Coroner's Inqueſt © ſuper viſan 
e corporis was charged as Principal, with 


others as Acceſſaries beſore the Fact; and 
the 
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the Coroner by Warrant ordered the Body 
to be buried. 


$. 177. Serjeant Jeney perceiving the In- 
uifition, or Charge, to be inſufficient, cauſed 
all the Coroners of the County to take up 
the Body fourteen Days after Interment, 
which was done, and a ſecond and ſufficient 
Inquiſition taken. Vide ihr F. 182. ſupra 
9.159. 84 


F. 178. This making a great Noiſe, upon 
a Preſumption it was againſt Law ; Com- 
plaint was made to the King, [Rzc. 3.] who 
did thereupon aſſemble all the Juſtices into 
the Exchequer Chamber ; and they all there 
agreed the Coroners did right. | 


$. 179. In this Caſe it appears, the firſt In- 
quiſition was duly taken “ ſuper viſum cor- 
e forts,” and a lawful Burial by Warrant 
from the Coroner ; but from an Apprehen- 
fon, that the Parties charged by the Inqui- 
fition might take Advantage of the Inſuf- 
hiciency of it in Point of Law; by a private 
Procurement the Body was taken up again, 
and a ſecond and ſufficient Inquiſition taken, 
which (from the Year Book 21. E. 4. 70.) 


Ns. 


was only effectually to charge Mingfield as 


Acceſſary before, Fc. by ſtating the Fact 
ſpecially— However, the Judges were of 
Opinion 


* 
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Opinion the Coroners did right ; and which 
alſo confirms Serjeant Jeney's great Prudence 
in calling in the Aſſiſtance of all the Coro- 
ners for the Purpoſe. 


8 180. If one Coroner take an Inqui- 
fition “ ſuper viſum corporis, and after this 
another Coroner take an Inquiſition upon the 
fame matter; the ſecond Inquiſition is void; 
becauſe the firſt was well taken. 2. Hale 59. 


8. 181. So if a Coroner take an Inqui- 
fition © ſuper viſum corporis, as upon a 
« Felo de ſe,” which is ſent into the King's 
Bench and. quaſhed by Rule, the Coroner 
may take a new Inquiſition (e licentid Curie, 
ſupra F. 136.) “ ſuper viſum corporis; 2. 
Hale fupra. | 


§. 182. But in the Caſe of an Inquiſition 
quaſhed where the Body is buried, Leave 
ſhould be firſt granted to the Coroner to 
take up the Body for the ſecond View ; and 
per Str. Rep. 167. 533. on 2 Sid. 101. Salk. 
377. it cannot be done without Leave, un- 
leſs it be in the Caſe ſupra F. 176. which I 
ſubmit is a good and approved Meaſure. 


8 183. In Faber's Caſe, who drowned 
himſelf in a River, and was found © Fel 
de ſe;” but the Inquiſition, being felonice 

« ſerpſum 
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« ſeipſum emergit,” inſtead of * immergit,” 
was quaſhed, and in Termino Trin. 27. C. 2. 
B. R. Motion was made on the Behalf of 
the Coroner for Advice |a commendible Pru- 
dence] whether the Body which had been 
buried about a Year, might be taken up, 
that the Coroner might take a new Inquelt ; 
& per Hale C. J. the Coroner cannot inquire 
but © ſuper viſum corporis; and the Sheriff 
cannot without a Commiſſion ; but Juſtices 
of the Peace may; and this laſt ſeemed the 
Recommendation of the Court; | Vide 5. Co. 
110. Foxley. 2 Rol. A. 96. F. 3.] but their 
Inquiſition is traverſible: And it was ſaid by 
ſome of the Council, that Coroners had been 
fined for taking up a Body that had been 
long buried. MS. Vide 2. Lev. 140. which 
ſeems to be S. C. by th Meme of the King 


and Parker. 


CHAP. XVI. ll 


Teuching Outlawries. 


9. 1. IN Outlawry, the Coroner hath but Wl 
little to do; I have therefore the 10 
leſs to ſay upon it. Wl 


§. 2. 
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2. The Coroner is herein the Judge; 
but he muſt be ferſonally preſent; and if he 
come not at all, he is ſubje& to Fine and 
Impriſonment, Brzzf. 21". and to pronounce 
and ſubſcribe (1. Rel. R. 266. pl. 38.) Judg- 
ment is herein the only Act of his Office, 
and he hath nothing further to do. 


$. 3. The Entry of the Judgment, except 
in London, is always, and from antient Times 
hath been, © per judicium coronatoriim,” which 
without the Writ of © exig7 facias” the Co- 
roner hath no Authority to exerciſe or pro- 
nounce. Ira, F. 11. 


8 4. Such Credit is given to the Record 
of his Judgment, that if the Sheriff on the 
Exigent, do return a 470. exactus only, and 
the Coroners on a Certiorari directed to 
them, do certify that the Defendant is cut- 
lawed; their Certificate ſhall be intended 
true, and the Return of the Sheriff falſe; 
for in Outlawry the Coroners are Judges. 
37. H. 6. 22*. per Curiam. Vide Bro. Amer- 
ciament 32. Certicrari 2. Laches 6. 2 Howh. 


P. C. 393- 
§. 5. Plumme being indicted of Felony 


was outlawed ; but the Outlawry was avoid- 
able, becauſe of the Omiſſion of the Names 
of the Coroners ; and to ſupply this Detedt, 
2 1 


* 
=_ * 
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it was now moved by Sir Robert Heath, Att, 
C. for a Certiorari to be directed to the Co- 
roners to certify the Truth, &c. and Jin. 
18, E. 4. Rot, 24. was Cited as a Precedent 
of a Certiorari granted in like Manner, 
Trin. 3. Car. B. R. Calth. Rep. MS. 2, Hale 
203, Vide Latch 210. Palm. 489. 


&. 6, Touching the Power of the Proceſs, 
againſt whom, and how to be directed, &c, 
the whole Learning thereof is exceedingly 
well collected by our great Maſter, Hale, in 
his 2d Vol. P. C. 199, Cc. to which the 
Reader is referred Thence only what 
follows. 


F. 7, Proceſs of Outlawry in criminal 


' Caſes lies againſt a Peer of the Realm“ per 


te gem terræ; for the Suit is for the King, 
and the Offence is againſt him; and a Peer 
ſhall have no Advantage of his Contumacy, 
or Privilege from his Degree. 2. Hale 199. 
2. Inſt. 49. 3. Inſt. 31. Sed Vide Cro. E. 148. 


2, Hale 177. 


F. 8. Proceſs of Outlawry, and alſo all 
other Proceſs upon an Indictment, and ge- 
nerally all Proceſs for the King, are with a 
non omittas profter aliguam libertatem; 
the Sheriff conſequently may enter any Li- 
berty, to execute the ſame; and even break 


Vol, I. Q- open 
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open Doors, upon Refuſal of Admittane, 
after Notice of his Procels. 


$8. 9. The Effect of the Exigent, or Out. 
- Jawry, in Treaſon, or Felony, is a Forfei. 
ture ( propter fugam”) of all the Party's 
Goods, from the Teſte of the Writ of Ex. 
zgent; and where the Exigent is well award- 
ed, though the Outlawry be afterwards re- 
verſed for Error in Law, or Fact; yet the 
Forfeiture ſtands; unleſs reverſed by a ſpe- 
cial Writ of Error, brought upon the Award 
of the Exigent, by the Party put in Exigen, 
or his Executors, for Error in Law, or Fact, 
to reverſe the Award of the Exigent; for 
the King's Title being of Record, muſt be 
avoided by Record; it is therefore moſt ad- 
viſeable, ſaith Hale, for the Party, &c. to 
bring his Writ of Error . ſpecially. ** Tan 
** 7n adjudicatione brevis de exigi facias, quan 
* in promulgatione utlagariæ. | 


8 10. Error in the Exigent is Cauſe to 
reverſe the Outlawry ; and Error in the A 


peal, or Indiftment, upon which the Exigeu f 
is awarded, is Cauſe to reverſe both Out- 7 
lawry and Exigent. I 
{! 

F. 11. The Outlawry is a Conviction and i n 


Attainder of the Offence charged in the In- 
dictment; and as the Award of the Exit 
give: 
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pives the Forfeiture of the Goods, ſo the 
Outlawry gives that of the Lands ; but it 
muſt be remembered, faith Hale, that the 
bare Judgment of the Outlawry by the Co- 
roners, until returned of Record, (Vide Gib. 
C. B. 159. c. 17. 1. It. 128. 288 b.) is 
no Attainder; nor gives any Eſcbeat; it 
muſt therefore be returned by the Sheriff, 
with the Writ of © exigi facias; and that 
Return indorſed ; the Writ is the Warrant 
for the Outlawry ; and without it the Coro- 
ners have no Power to pronounce the Judg- 


ment. Sup. F. 3. 


$. 12. Upon an Inquiſition taken before 
the Coroner, and returned before the Juſ- 
tices of Gaol Delivery; they cannot make 
Proceſs of Outlawry, but the Inquifition is 
to be certified into B. R. and thence Pro- 
ceſs of Outlawry is to iſſue. Vide 2. Rol. A. 
90. Story. 


F. 13. It ſhould ſeem by the 27. AF. 47: 
Bro. Outlawry 38. and per 2. Hale 199. with 
2 94ere, that upon an Indictment found by 
Inquiſition before the Coroner ; he may by 
Law make out Proceſs of Outlawry ; bat I 
ſhould: think the beſt Prudence would be 


not to practiſe it. 


a2 9 14. 
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$. 14. The calling upon the Exigent may 
be by one Coroner alone, and one Coroner 
alone may pronounce the Judgment of Out- 
lawry ; but the Entry and Return muſt be in 
the Name of all. | 


8. 15. And Tanfield, Hill. 36. Elix. B. R. 
as © mamicus curiæ informed the Court, that 
it was adjudged in the 19th Elix. C. B. that 
when a Writ is direted to the Coroners to 
ſerve, it muſt be executed in all their Names; 
but all judicial Acts done by one alone is good; 
as where one Coroner takes an Abjuration, 
this is good ; ſo where one Coroner, in the 
Name of all, pronounces Judgment of Out- 
lawry in the County Court, this is good ; and 
by him Judgment given by one Judge in this 
Court is good, though the reſt be abſent; 
for the Entry is, © 2deo conſideratum eſt per 
* curiam,” and not in his Name only who 
gives it; quod Gawdy conceſſit. MS. and 
this explains the above general Rule. Vide 
8. Mod. 192. where the Act of one Coroner 
ſhall not prejudice his Companion. 


8. 16. The Name of the Coroner muſt 
be ſubſcribed to the Judgment of Outlawry, 
at the Fro. Exactus, and that alſo by the 
Name of Office; as muſt alſo that of the 
Sheriff. Vide 1. Rol. R. 266. pl. 38. 


8 8. 17. 
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F. 17. The Demand of the Party muſt 
be at five County Courts ſucceſſively held, 
one after another, without any Court inter- 
vening. Vide Britton 21. 2. Hale 37. 56. 
64. 201: 204. & poſtea ch. xviii. F. 16. 


$. 18. Though by Bracton and other an- 
tient Authors, an Outlaw is faid, © caput 
« gerere lupinum; yet (like that wild Beaſt) 
he was not to be killed, unleſs he did reſiſt 
his Captors ; he was only to be hunted from 
place to Place, till he could be taken. And 
this was Bracton's true Meaning at Fol. 125*. 
where he ſays © et vita illorum & mors erit 
in mani regis.” Vide Britton 20 *. Fleta 
kb. 1. c. 34. $.8. Dr. and Stud. Dial. 2. c. 41. 
contrary to the Opinion of Keble, 21. E. 4. 
73. Vide 2. Aſs. 3. 2. E. 3. 6. 7. Co. 14*: 
1. Inſt, 128. 27. Af. 41. Fitz. Gr. 203. 
Bro. Cor. 67. etiam Bro. Cor. 196. where he 
makes a Diſtinction between an Outlaw and 
one attaint in a Premunire,” before the 
Stat. 5. Eliz. c. 1. in fine. Vide 1. Hawk, 
P. C. 55. c. 19. F. 45, Ec. 


. END of the Figsr Vor ux. 
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